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In the Court of Appeals of the District of Columbia. 



No. 2286. 

The New York Continental Jewell Filtration Company 

a Corporation, Appellant, 
vs. 

Margaret J. .Tones. 


Supreme Court of the District of Columbia. 


At Law. No. 49771. 


The New York 


Margaret J. Jones, Plaintiff, 
vs. 

— Jewel Filtration Company, a Corporation. 
Defendant. 


T nited States of America, 

District of Columbia, tw: 


T r a ™V- he Supreme Court o{ District of 
Columbia, at the City of Washington, m said District, at the time* 

inThat in ^ filed and pU^ 

ing> had in the above-entitled cause, to wit: 1 


1 


Declaration. 


Filed August 29, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 49771. 


Margaret J. Jones, Plaintiff, 

VS 

The New York Continental Jewel Filtration Company a 

Corporation, Defendant. 

The plaintiff, Margaret J. Jones, sues the defendant, The New 
York Continental Jewel Filtration Company, a body corporate, 
having an office and an agent and doing business in the District of 
Columbia, for that the plaintiff, at and before the time of the com- 
1 — 2286 a 
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mitting of the damages and grievances hereinafter mentioned, was 
and, from thence hitherto, has been and still is the owner in fee 
simple and in possession of a certain house and lot, with the appur¬ 
tenances thereof, to wit, premises known as number thirteen (13), 
situate in the City of Washington and the District of Columbia on 
4 First Street, Northeast, in which the plaintiff has resided at all times 
hereinafter mentioned; and the defendant, The New York Conti¬ 
nental Jewel Filtration Company, as an independent contractor, at 
and before the time of the committing of the damages and grievances 
hereinafter mentioned, that is to say, at some time prior to March 
1. 1003, undertook to construct and. on or about March 1, 1903, did 
begin to dig, excavate and construct and from that time 

2 during several years thereafter, if not hitherto, was, or has 
been, engaged in digging, excavating and tonstructing a cer¬ 
tain railroad-tunnel under First Street, East from about the inter¬ 
section of First and B Streets. Southeast, northward along under the 
surface of First street, upon which plaintiff’s premises are situate, 
to about the point of intersection of the said First street with E street. 
Northeast, in the City of Washington and the District of Columbia: 
and. in the prosecution of the said construction-work, the said de¬ 
fendant. The New York Continental Jewel Filtration Company, did 
so locate, dig. excavate and construct the said tunnel as to under¬ 
mine, impair and destroy the lateral support of plaintiff’s said prop¬ 
erty and premises. Whereby, and by reason wheieof, plaintiff has 
been made to suffer and has suffered great and permanent injury, 
damage and loss in and about her said property and premises. 
Wherefore, the plaintiff brings this suit and claim- damages in the 
sum of twenty thousand ($20,000.00) dollars, besides costs. 

2. The plaintiff. Margaret J. Jones, sues the defendant The New 
York Continental Jewel Filtration Company, a body corporate hav¬ 
ing an office and an agent and doing business in the District of Co¬ 
lumbia. for that the plaintiff, at and before the time of the commit¬ 
ting of the damages and grievances hereinafter mentioned, was and. 
from thence hitherto, has been and still is the owner in fee simple 
and in possession of a certain house and lot. with the appurtenances 
thereof, to-wit. premises known as number thirteen (13), situate in 
the City of Washington and the District of Columbia on First Street. 
Northeast, in which the plaintiff has resided at all times here- 

3 inafter mentioned; and the defendant. The New York Con¬ 
tinental Jewel Filtration Company, as an independent con¬ 
tractor. at and before the time of the committing of the damages and 
grievances hereinafter mentioned, that is to say, at some time prior 
to March 1. 1903. undertook to construct, and. on or abouf March 1, 
1903. began to dig. excavate and construct and from that time during 
several years thereafter, if not hitherto, was, or has been, engaged in 
digging, excavating and constructing a certain railroad-tunnel. under 
First Street. East, from about the intersection of First Street with 
B Street. Southeast. Northward along under the surface of First 
Street, upon which plaintiff’s premises are situate, to about the point 
of intersection of the said First Street with E Street Northeast, in the 
City of Washington and District of Columbia; and ? in the prosecu- 
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to crack, break and recede from it- vertical position, the stone-steps 
of the terrace of the said premises to break and fall-down and the 
entire property and premises to become so unsafe and dangerous to 
life and limbs for any one dwelling therein that the premises were 
condemned by the Commissioners of the District of Columbia and 
was so placarded by them, or their orders; and the plaintiff was by 
the said Commissioners required and compelled to either repair or 
remove the said dwelling-house, so erected thereon ; and in repairing 
the same, plaintiff was subjected to, and made to suffer and did suffer 
great costs and expenses and inconveniences and damages and losses, 
not only in the expenditures of money for such repairs and the loss 
of rents prior to, during and subsequent to the making of the said re¬ 
pairs, but also by reason of the loss or shrinkage in the inarket- 

6 value of the said property and premises on account of its per¬ 
manently weakened, impaired and less desirable condition in¬ 
cident thereto and in consequence thereof. Whereby, and by reason 
whereof, the plaintiff was made to suffer and did suffer great and per¬ 
manent injury, damage and loss in and about her said property and 
premises. Wherefore, the plaintiff brings this suit and claims dam¬ 
ages in tlie sum of twenty thousand ($20,000 00) dollars, besides 
costs. 

4. The plaintiff, Margaret J. Jones, sues the defendant The New 
York Continental Jewel Filtration Company, a body corporate hav¬ 
ing an office and an agent and doing business in the District of Co¬ 
lumbia, for that the plaintiff, at and before the time of the commit¬ 
ting of the damages and grievances hereinafter mentioned, was and, 
from thence hitherto, has been and still is the owner in fee simple 
and in possession of a certain house and lot, with the appurtenances 
thereof, to-wit, premises known as number thirteen (13), situate in 
the City of Washington and the District of Columbia on First Street, 
Northeast, in which the plaintiff now resides and has resided for 
many years past; and the defendant. The New' \ ork Continental 
Jewel Filtration Company, as an independent contractor, at and be¬ 
fore the time of the committing of the damages and grievances here¬ 
inafter mentioned, that is to say, at some time prior to March 1, 
1903, undertook to construct and, to-wit, on or about March 1, 
1903, began to dig, excavate and construct and from that time dur¬ 
ing several years thereafter, if not hitherto, was, or has been, en¬ 
gaged in digging, excavating and constructing a certain railroad- 
tunnel under that part of First Street, East, which lies be- 

7 tween the intersections of the said First Street with B Street, 
South, and E Street, North, in the City of Washington and 

the District of Columbia, plaintiff’s said house and lot being situ¬ 
ate on that part of First Street, East; and, in the prosecution of said 
construction-w'ork, the defendant, The New' York Continental Jewel 
Filtration Company, aforesaid, so negligently or carelessly located, 
dug, excavated or constructed the said tunnel as to cause the founda¬ 
tions of plaintiff’s said dwelling to settle and sink-in, and to con¬ 
tinue to settle and sink-in, with a strongly menaced probability of a 
continuation of such process of settling and sinking-in during an in¬ 
definite period in the future; and the said settling and sinking-in 
process has gone-on to such an extent as to cause the side-w'alls and 
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d^JwT* 8 ° f L Ul i e sa i d d " elli,, s t0 crack and break, the front-wall 
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«ud premises to crack and fall-down and the entire houT^ml 
lses to become so unsafe and dangerous to the ]if,. „,,.i r . d Pram- 
one attempting to dwell therein and lln,bs of an y 

demned by the Commissioners of the DistricTof {^ohi* 1 ^ Were ®°?' 

s r?iri“si o ^ •» 

■ vs , 1 

3 IT, 8 ® 68 thus ° aused were a„d g stm are so^ipXted 

whereof, plaintiff was and has been and will h & a * n< ^ £ rea50n 

a&tsr in “• of ‘"“‘p (SWiarsc; 

BURTON T. DOYLE, 

Attorney for Plaintiff. 

Notice to Plead. 

vtS’te.l" ’iliST?r Mm 1| » '-“'Will day, 

h?~? m[,rrins ‘"° r lh * *» 5 

BURTON T. DOYLE, 

Attorney for Plaintiff. 

9 Pleat. 

Filed October 2, 1907. 

* * ****.. 

cause!” th TdotendlT^yXiu, ffi "^.***?*™ filed »* this 
declaration hath alleged. ^ 88 P ’untiff in her said 

defendant'says that it l * M ‘^-laration, the 

fendant s&yfthjUhVS^ilty^ allegS^* 1 de( ' laration - de¬ 
fendant sayf tliat U^not'guHty 0 as* aUeged, ^ declaration - the de- 
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And for plea to plaintiff’s said declaration and to every part 
thereof, the defendant savs that it is not guilty as alleged. 

JAMES H. HAYDEN, 
Attorney for Defendant. 

. Joinder of Issues on Pleas. 

Filed October 10, 1907. 

* * * * * * * 

The plaintiff, Margaret J. Jones, hereby joins issue on defendant’s 
plea to the first count in her said declaration filed in the above-en¬ 
titled cause. 

The plaintiff hereby joins issue on defendant’s plea to the second 
count in her said declaration. 

10 The plaintiff hereby joins issue on defendant’s plea to the 
third count in her said declaration. 

The plaintiff hereby joins issue on defendant’s plea to the fourth 
count in her said declaration. 

The plaintiff hereby joins issue on defendant s pleas to each and 
everv count contained in her said declaration. 

BURTON T. DOYLE, 

Attorney for Plaintiff. 

Memorandum. 

December 9. 1910.—Verdict for Plaintiff for $4,843.00. 

Supreme Court of the District of Columbia. 

Thursday, December 15, 1910. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

The time within which to move for a new trial having expired 
judgment on verdict is ordered. 

Therefore it is considered that the plaintiff herein recover against 
the defendant herein the sum of Four thousand, eight hundred and 
forty three dollars ($4,843.) with interest thereon from this date 
l>eing the money payable by said defendant to the plaintiff, by reason 
of the premises, together with the costs of suit, to be taxed by 

11 the Clerk, and have execution thereof. 

The defendant by its Attorney in open Court, notes an ap¬ 
peal to the Court of Appeals of the District of Columbia and the 
penalty of the bond on said appeal to act as a Supersedeas is hereby 
fixed in the sum of Eight thousand dollars ($8,000.). - . 

Memoranda. 

December 19. 1910.—Supersedeas bond on appeal approved and 
filed. 

January 16, 1911.—Time to submit and settle bill of exceptions 
and file transcript of record extended from day to day to.and includ¬ 
ing April 15, 1911. 
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c . , Friday, March 31, 1911. 

prSng. pUm,ant ,0 adjournment, Mr. Justice Anderson, 

******* 

s..hmftS U £ h?Ving th ' S , dav ?« ne<1 "ie bill of exceptions heretofore 

noting thereof'at "the' SuT ° f re< ° rd ' aS ° f ,he time < h ? 

12 In the Supreme Court of the District of Columbia. 

Law. No. 49771. 

Margaret J. Jones, Plaintiff. 

The New York Continental Jewell Filtration Co., Defendant. 

T Herew ‘ tf ) 1 hand you a copy of the bill of exceptions which 

I have prepared in the above entitled cause. 

Please take notice that on Thursday, March 29. 1911. I shall sub- 

-TthtS%^e^ " AnW - the *"*» pressed 

JAMES II. HAYDEN, 
Attorney for Defendant. 

C Ji arles A- Douglas, Esq., Hugh H. Obear. Esq.. Burton T. 
Doyle, Esq., attorneys for plaintiff. 

.L» S ir i0e of , the foregoing notice and copy of bill of exceptions 
therem mentioned is hereby acknowledged this — day of March 

HUGH H. OBEAR. 

Attorney for Plaintiff. 

13 Filed March 31, 1911. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia. 

Law. No. 49771. 

Margaret J. Jones, Plaintiff, 

v. 

The New ^ork Continental Jewell Filtration Company, 

Defendant. 

Bill of Exceptions. 

Be it remembered that on the thirtieth day of November 1910 
before the Honorable Thomas H. Anderson, Associate Justice of the 
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Supreme Court of the District of Columbia, and a jury regularly im¬ 
paneled. the above entitled cause came on to be heard on issues 
regularly joined, and thereupon the plaintiff, in order to maintain 
the issues on her part joined, called herself, Margaret J. Jones, as 
a witness, who being first, duly sworn, gave evidence as follows: 


Direct examination: 

I reside at No. 13 First Street, Northeast, Washington, D. C.. 
of which premises I am the sole owner, and have owned and occupied 
the same for 23 years. The house is situated on the east side of First 
Street, between East Capitol and A Streets, facing west, directly 
opposite the Capitol, and half a block north of the Congressional 
Library. The house is about half a block north of Fast Capitol 
Street, and between it and the corner of that street there intervene 
the Congressional Flats, on the corner of East Capitol and F'irst 
Street-. Northeast, and one other house. The frontage of my prop¬ 
erty is about 23 or 24 feet. At the time T bought the premises in Au¬ 
gust 13.37, they consisted of a lot with a square front house, which was 
not large enough and I remodeled it putting on a three story build¬ 
ing. Everything in it, including plumbing, ga« fitting, and wood¬ 
work was new. T had the whole front torn out and the foundation 
built up. spending between $8,000 and $9,000. 1 paid originally over 
$9,000 for the premises. The repairs mentioned were made between 
August and November of 1887. From that time until 1897, neither 

I nor anyone in the house saw any settling or sinking of the ground 
or any change in its condition. I lived in the house from 1887 until 

1900. and was out of the city from 1900 until 1904. The 

II house was in first class condition when T loft it in 1900 

There was nothing whatever wrong with it. From 1900 until 

October 1905, when T reoccupied it, the house was rented. From 
October 1905 until the first part of 1900 there was nothing wrong 
with the house except soiled wall paper, which I replaced in Octo¬ 
ber or November 1905. After the first of the year 1906, I noticed 
cracks commencing to form in the hallway. The break extended 
from the first floor up to the top of the house and it commenced to 
go forward. The washboards separated from the wall. The floor 
separated and the wall separated on the corner of the ba\ \sindow. 
The middle wall of the bay window was damaged most. The wash¬ 
board from the centre of the wall went out and in the hall room the 
wall went out from the washboard. There was a gap fully an inch 
wide all the way down, where the washboard did not touch the wall. 
The top floor seemed to be affected more than the parlor floor. The 
marble slab in the vestibule was receding out towards the street 
and the large stone steps pulled out from the house at the front 
door fully half an inch. The front steps pulled out even more than 
the upper rooms. There was a wood floor in the hall and a marble 
floor in the vestibule. The sides of the bay window made a curve, 
bulging out toward the street The side was all cracked. I could 
not do any plastering then, because the house was full of people, 
and I put pieces of cloth and paper over it. I had to have the 
ceiling fixed. The paper cracked all over the ceiling. On the 
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ade of the middle wall you could put your fist into the crack I 
have a piece of board now fully an inch and a half wide between 

th M wai1 ' You cau see it on all the corners 
1 he touudation went all to pieces. 1 had it pointed up and bricks 

put in where it was affected, but the upper part of the house seemed 
to be more affected than die foundation. P This cracking lias not 
yet stopped I have had it fixed repeatedly; when fput paper on 
it does not last any length of time. 1 have spent *000 for cement 
uork on thefoundation walls at different times. The cement itself 
- [ u % $W0, and with die labor the cost was over $000 

lo 1 had a cement floor laid in die kitchen and the double room 
downstairs, the front and the closet, and the yard, and built 
a cement wall over a foot thick, and surrounded the entire house 
with cement walls and steps. 1 had to take up the parlor and hall 
floors, and put a cement floor, with crushed stone, in the hall. 1 
did everything 1 could to preserve the house. 1 spent over $400 in 
papering and over $100 in painting. In the back part, that is the 
main building, 1 had to have windows fixed and the walls pointed 

le , b ? ck bulldl,lg ls Pf f Jl , ree from which the front part 

pulled out, looting a gap which had to be pointed up, as otherwise the 

• . little tilings must have cost $50. 1 

paid Mr. Cissell $4,0 or $2,o for fixing the front of the house, in ad- 

V1 I 1 ir 4 1 m , 4*1 1 ^ • . • • _ # O Ol men at work 

.hi lisU 6 VeS , JUl ?’ >‘"<1 fixing the steps. He took out 

the bricks, put girders and bracing underneath the stone sill and put 

girders on the side. I he girders or braces on the side can be seen 
ironi the street, but those under the bricks cannot be seen The work 
was completed in the latter part of October, 1906; the brick work 
earlier than that. The papering was done in the fall of 1906 after 
the completion of the repairs. Since that time the walls have been 
clacking and separating, and I have had to repaper some of the rooms 
two or three times at a cost of fully $160. Since putting in the 
concrete work and having the front of the house braced or damped 
there is not so much cracking or separating in the basement. It con’ 
Uiiues on the top floor and the second floor. The top floor and the 
second floor are continually separating. I hare it fixed once in the 
spring and once in the fall, and it soon commences to crack again. 

I he floor with which I replaced the former wooden floor in the hall 
has split across as the paper on the wall has done. The parlor was 
papered recently and it has cracked again in the middle wall at the 
top I had strips put around the floor in the bay window over an 
inch wide, where the house seemed to have gone forward and I have 
done the same at the back. The floor in the back parlor has to be 
repaired this fall again. The floor has sunk over an inch below 
the washboard. I do not dare let anybody go into the 
lb & 17 room to stay. The upper room is cracked, but not so badly. 

The hallway downstairs is like the back parlor Mv terrace 
sank in the winter and spring of 1906. The earth receded from the 
side of the steps and in the fall of 1906,1 had it filled to the extent of 
two feet. There was a depression in the street in front of the house 
I do not know where the tunnel runs. 

2 — 2286 a 
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Thereupon counsel for the defendant produced this blue-print, 
which counsel for both purties agreed is one of the records of the office 
of the Commissioners of the District of Columbia, and represents 
the location of the tunnel in question. 8aid blue print was affixed 
to the blackboard within view of the jury, and was subsequently 
introduced in evidence, marked Plaintiff s Exhibit No. 1. It is as 
follows: (Omitted in printing.) 


IS Thereupon the witness continued to give testimony as fol¬ 

lows : 

The house is of brick and contains fifteen rooms. Thereupon 
plaintiff’s counsel asked the witness this question: 

“Was there any inspection made of this house before you made 
these repairs in 1906?” To which question the defendant by its* 
counsel objected on the ground that the same was leading. The 
court overruled the objection, ami an exception was reserved to the 
defendant at its request. 

Thereupon the witness continued to give testimony as follows: 

There was an inspection made by Mr. Curtis, one of the building 
inspectors. The result of the inspection was that 1 had to commence 
repairs in five days. 

Cross-examination: 

At the time 1 bought the premises in 1887, there was a four story 
house standing on the terrace. I do not know when it cvas built, 
but it was comparatively new. 1 built a three story building in 
the rear, starting in August 1887. Four or five years later 1 built 
a kitchen. The work done by me made it practically a new house, 
except the side and back walls, which were better than anything 
I could build. They had settled. 1 also put on a new front. Be¬ 
tween 1887 and 1904 or 1905, 1 made only ordinary repairs on the 
building. 1 was absent from Washington from 1900 to 1904, during 
which time the house was rented. On returning to the house in 1905, 
I did some varnishing and staining. I go over the woodwork with 
paint and varnish regularly once a year. I am told that it is 20 feet 
from the house to the terrace, but do not know exactly, nor do 1 
know how far it is from the terrace to the curb. That is government 
land. The terrace is between the house and the sidewalk. It is 
probably 18 or 20 feet from the terrace to the sidewalk, and the 
sidewalk is about 12 feet wide. I do not know how wide First 
Street is. nor how far the house is from the curb. I have been told 
that the tunnel constructed by the defendant for the railroad lies 
under the tracks of the street railroad. I have never seen the 
19 tunnel. The street railroad tracks were torn up a good part of 
the time during 1906 and 1907. I returned to my house to 
live in October 1905. At that time the walls were in good condition, 
without breaks or cracks. 

Thereupon counsel for the defendant exhibited to the witness 
a photographic enlargement, which defendant proposed to show had 
been taken in March 1905. This was marked for identification 
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Jones No. 1.’ Defendants counsel asked the witness whether there 
ttere. m October 1905 any cracks in the front wall of her house, 
>uch as those indicated by said photograph, either above the first 

or second story windows, to which the witness replied that she did 
not notice them. 

Thereupon the witness continued to give testimony as follows: 

I saw mv house in March 1905 and saw no such cracks as those 
represented on the photograph Jones No. 1. The woodwork of the 
house was oiled down ten or twelve years after I bought the house 

done the bnCkS ° iled and penciled - No exterior painting was 

Thereupon counsel for the defendant exhibited to the witness a 
photograph, which defendant would show was taken in March 1905. 
rhis was marked for identification “.Tones No. 2.” Thereupon de¬ 
fendant s counsel asked the witness whether in October 1905, there 
was a crack between the front wall of pressed brick and the side wall, 
mien in with plaster, such as that represented by said photograph. 

he witness replied: That wall has not been touched in 20 years. Tt 
was not touched until Mr. Cissel repaired the front part of it T do 
not know what Mr. Cissel did. 

Thereupon the witness continued to give testimony as follows: 

T do not know whether the iron elnmp? or hinder? between the 
front wall of pressed brick and the side walls of common brick, shown 
on the photograph, were in place in March or October of 1905. T 
did not see them. Mr. Cissel made bis repairs in 1900. T did not 
notice the clamps in March or October 1905. The house was not in- 
uired on the inside in 1905. There was nothing on the side of the 
house. T never noticed anything on the side of the house. No repairs 
were ever made on it. The concrete which T had placed in 
20 the cellar in 1900 was in place in June 1907 and is in place 
today. Prior to that, there was some substance on the cellar 
floor, which remained there; a bed or tar or something was put over 
it. and the concrete placed over that. The substance with which the 
cellar was previously paved was as hard as rock. This relates to the 
front cellar. Mr. Curtis, the building inspector, called on me about 
September 1900. Prior to that time T had noticed cracks on the 
inside of the house, and afterwards on the outside. The cracks on 
the walls, damage to wall paper, damage to steps and front walk, be¬ 
gan in 1900 and has continued to some extent ever since. Prior to 
May of 1900, the whole front of the house was cracked, the vestibule, 
the parlor, and there was separation from the back clear to the bay 
window, but T made no repairs. . The cracking continued T had it 
patched up as best T could, putting on cloths and paper to bide the 
cracks at the corners. The bay window commenced to go out and 
T had a piece of wood over an inch wide, put in by my nephew. 
Harris Jones, where the front part, of the house had separated from 
the back. 

“Q. Please tell us the nature and extent of the cracks that de¬ 
veloped in your house between May 1906 and October of the same 
year? A. The whole front of the house was so cracked: T don’* 
know whether they were old cracks developed larger.” 
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The repairs put upon the house in October were intended to make 
good all cracks that had developed up to that time, and the various 
expenses to which T have testified were to make good all damages to 
the house up to October 1906. 

“Q. Can you separate those expenditures for the different period-, 
that is, how much of the expenditure was needed to make good dam¬ 
ages suffered by the house prior to May 1906. and what part of it 
was needed to make good damage that was sustained by the house 
after that time? A. No.” 

The building inspector did not require repainting or repaper¬ 
ing. The terrace began to settle in the winter of 1906; along 
21 in the spring. I received two or three or four communications 
from the Inspector of Buildings, the first in September 1906. 
T do not know Mr. Brown (present in court) and cannot remember 
having seen him in June 1907 at my house. 

Thereupon counsel for the defendant asked the witness the follow¬ 
ing question: 

“Did you not state to Mr. Brown, or to someone, in June, or al>out 
June 1907, that you did not. know there was anything wrong with 
your house until a -representative of the Inspector of Buildings of 
this District came and told you that your walls were in a dangerous 
condition ?” 

To which question the plaintiff by her counsel objected, and the 
objection was sustained by the court and an exception reserved to the 
defendant at its request. 

Thereupon counsel for the defendant repeated the question, elimi¬ 
nating the words “or to someone” and the witness answered “No.** 
Thereupon the witness identified the first communication that she 
received from the Building Inspector and the same was read, as fol¬ 
lows: 


“District of Columbia. Engineer Department. 

Office of the Inspector of Buildings, 

Washington. 7 Sept., 1906. 

Mrs. M. J. Jones. 13 1st Street N. E.. Citv. 

Madam : Examination having been made by an inspector from 
this office of premises #13 First St., N. E., it was found that the 
arches over front window’s are loose and in danger of falling, which is 
in violation of section 16 of the Building Regulations of the District 
of Columbia. 

You are therefore notified to have the same made safe and secure 
within five (5) days from date of this notice. 

Very respectfully, S. ASHFORD. 

Inspector of Building*." 

The witness further testified that she received a second notice, and. 
after the completion of the repairs, other notices, to the effect that 
the house was not in danger. The witness further testified that she 
•lid not know where the tunnel was located with reference to the 
centre of First Street, and did not see the tunnel, 
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” , sr? &r 7 "«!' .«* 

filst r,ll,v SWor »i, gave evidence as follows: ' " ,0? >e,n ^ 

I >irect examination: 

... («r 

T„ r ircyf *&«*» -.• 

p tncm, so T put in irons wherever I could m* u-i, 
necessary to keen th*»m in *u . r 1 eoui< *. °i wherever 

the arches wh*h nroTeot wW*' en , con,ht, °"- 1 1 "" irons under 

?™” ,t s ti,s 

inch thick M^T P '-a e >eln . e i,bout V/ * in <>hes bv % or V. 

*£ «XA=* 

l ’ l,l " liir kv *ithT,L , hi » 

‘S* b « v *«tw“i»ra,Siy , l S| n io“ W» £STl 

™ r ,rF“ on “SSS'CE'aurjta 

nereupon the defendant by it« counsel objected to the nuestion 
90 !’’’• \ e ground that the same was incompetent; that it con- 

si’rsrsftf' fc- not A™.... "•hi,.™, 

A n j ™Z ^as not qualified as an expert to answer the question 
And thereupon the court announced that the objection would b* 
sus amed unless the question were withdrawn, and the plaintiff hv 

Warily th ° qUeSti ° n ’ an<1 withdrew the ^tn^Mem- 

% 

Direct examination: 

24 I have l>een a contractor and builder in this citv for 20 

years and am familiar with blue prints and drawings 
Thereupon the plaintiff by her counsel asked the witnSs to ex- 
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amine the plat, Plaintiff’s Exhibit No. 1, and state the width of 
First Street, opposite the plaintiff’s house as shown by the plat. To 
which question the defendant by its counsel objected on the ground 
that the said plat does not show the location of the house, and the 
objection was overruled by the court and an exception was reserved 
to the defendant at its request. 

Thereupon, by permission of the court, the defendant by its coun¬ 
sel cross-examined the witness with regard to his qualifications as an 
expert in knowledge of maps, and thereupon, in answer to such 
cross-questions, the witness stated: 

I have had no technical training a< an engineer, but my experi¬ 
ence has been constantly on the line of dealing with architectural 
and engineering drawings, in order to ascertain the grades and di¬ 
mensions of lots. 

Thereupon the defendant by its counsel objected to the witness 
being interrogated with regard to the reading of the plat. Plaintiff’s 
Exhibit No. 1. on the ground that the witness was not qualified as 
an expert. The objection was overruled and an exception reserved 
to the defendant at its request. Thereupon the direct examination 
of the witness was resumed and the witness further testified as fol¬ 
lows: 

Q. Will you kindly examine the official drawing or blue print on 
the wall back of you (Plaintiff’s Exhibit No. 1) and tell the jury, 
reading from that, the width shown on First Street at that point, at 
No. 13 First Street, N. E.. and the location of the tunnel with respect 
to the surface of First Street, along that part of it? A. The 
2o middle of the tunnel is fi2% feet from the east building line 
of the street: the width of the street is 110 feet, from building 
line to building line. 

1 have examined No. 13 First Street. T have remodeled probably 
100 houses of the same eharacter of work that it would be neeessary 
to do at this house. 

Thereupon the plaintiff bv her counsel asked the witness the fol¬ 
lowing question: 

“T will ask you whether you have examined the house No. 13 
First Street. N. E., recently for the purpose of determining from the 
standpoint of a contractor and builder its present condition?” 

To which question the defendant by its counsel objected on the 
ground that the same was incompetent, irreiWant and immaterial, 
and the objection was overruled by the eourt and an exeeption was 
reserved to the defendant at its request. 

I hereupon the witness answered that he had made such an exam¬ 
ination. and thereupon the plaintiff by her eounsel asked the witness 
to state the condition in which he found said house, to which ques¬ 
tion the defendant by its eounsel objected, on the ground that the 
same was incompetent, irrere/ant and immaterial, and the objection 
was overruled by the court and an exception was reserved to the de¬ 
fendant at its request. Thereupon the witness continued to give evi¬ 
dence as follows: 

The front wall had settled out from the building. The front win- 
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dow siUb are very much out of level, and considerable cracks have 
developed in the bnck work and plastering and the partitions. 

1 hereupon the plaintiff by her counsel asked the witness what it 
would cost to repair the defects and injuries just described, to which 
question the defendant by its counsel objected on the ground that 
the same was incompetent and immaterial, and the objection was 
ocerruled by the court and an exception was reserved to the defend- 

£ost $3 33 8 reqUeSt ' Thereu P° tl the witness answered that it would 
26 Cross-examination: 

Ihe distance from building line to building line is on First 
Mreet given on the plat (Plaintiff’s Ex. No. 1) in figures, although 
there is no building line on the westerly side of the street. On the 

bb,sd i S ^7 i/ f r h V tr / eet J widUl of the sidewalk “nd parking com- 

on’M Tl /2 fl ? ’ , (rnttrk ; ed 1 . b >’ Wltness ’ P la ‘ “Width of Reserva- 
ii. 0n h . ,T ce “ tre hue of the tunnel is nearer the westerly side of 
the street the side furthest from No. 13. The width of the street 
from curb to curb as indicated on the plat is 35 feet (marked bv 
witness on plat‘‘Width of street”). I have never n^de th^e meas¬ 
urements myself. I examined No. 13 for the first time vesterdav I 

toThe the n r0Ut waJ1 of P ress brick 18 n °t interlocked or bound 
to the side wall m any way, so far as appears from the outside 

There is quite a wide crack between the front and side walls filled 
with mortar, substantially as indicated on photograph Jones No 3 
1 did not find cracks in the brick work of the front between the first 
and second story windows, as indicated on the photograph Jones No 
I I found where they had been pointed up. I also found the rlnee 
where the crack in the sill indicated on that photograph £ £n 
pointed up. I examined the entire house, and found riiat most of 

SPSS'S , 1 "," 1 ' ,mi 7? ““»«°>«'■« -S* 

, cracked and the fron- steps were settled, needing repair The 

r^rvZn UtS Thetv bUild i ng Un T The ba * window'aKon the 

esenation. The bay window and steps are as represented on nhoto- 
graph Jones No 4 (marked for identification and subsequent^ 

^Sringofel , My f tim k ate of , the cost of reSTncfud^s 

me repairing of the front and such work as would be oce'minnpfl hv 
renewing the front of the building. The front would hive to Z 
torn out and entirely replaced. The side walls would not have to be 
torn out except to interlock the front. I am not familiar wfth . hi 
history of the house. I noticed no irons or binders on the house now 
•>7 '/» hold the walls together. An unbonded wall that does not 

-< interlock with another or is secured to another bv irons is 

more apt to settle than another. ' 0ns 18 

In buildings of substantially the same class as No. 13 First Street 
there are two methods of binding or interlocking the walls—bv 
straight block joints, as indicated on the photograph (Jones No 3) 
and by interlocking of bricks; and when the straight joint if led 

'7 7 ua ‘‘- v w ,°; k a « 7 «t tie in the wall. I observed nothing of that 
kind. I could not observe anything that was secret. g 
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“Q. Before you go, 1 would like to have you clear up this question 
of measurements. Let us look at this map and see if there is not a 
scale on it somewhere, and possibly we can get a ruler so that you 
can verify the measurements you have given. A. Here is a scale (in¬ 
dicating on plat). 

Q. The scale is what? A. It is upside down, I think. May be 
you can read it. Horizontal, one inch to one hundred feet, and ver¬ 
tical scale, one inch to twenty feet. 

Q. I hand you a graduated ruler. Apply that, and, being gov¬ 
erned by the horizontal scale called for by the map, please tell us the 
width of First Street. A. It is impossible to do it with a quarter- 
inch scale. It is all guess work. If you give me a scale of one to 100 
and one to 20, I will apply it.” 

With the scale handed me, 1 could not get within 20 feet. It has 
not been stamped as standard and I would not base my judgment on 
it. The scale must be drawn accurately to the scale on which the 
plans are made. It should show subdivisions of one to 100. Such 
rulers exist and I think are in common use among engineers. 

“Q. Do you mean to say that scale (referring to the scale or ruler 
handed to the witness) is drawn to a quarter?” 

Thereupon the plaintiff by her counsel objected to the line of cross- 
examination relating to the scale on the ground that the same was 
unnecessary and immaterial and the objection was sustained 
28 and an exception was reserved to the defendant. 

Thereupon the witness continued to give evidence as fol¬ 
lows : 

I have drawn upon the plat (Plaintiff’s Exhibit No. 1) a circle, 
marked X, containing the figures which I have pointed out as show- 
ing the distances from the centre of the tunnel to the centre of the 
•idewalk. from the centre of the parking, and from the building 
line to intermediate sections. The distance from the centre of the 
tunnel to the building line is 72 ! /o feet, not <>2Vs> feet as I previously 
testified. I made an error in mental arithmetic. My estimates of 
the cost of repairs as given in my memorandum book, in which I en¬ 
tered them last night, were as follows: 


Permit. $3 

Survey . 4 

Tearing down front. 250 

Hauling away debris. 85 

Brickwork, including all material 

and labor. 1250 

Tinning . 25 

Galvanized iron . 75 

Protection of building during re¬ 
pairs . 110 

Painting . 150 

Plastering . 250 

Papering and decorating. 200 

Lumber . 35 

Mill work. 75 
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Tile work . 
Labor 

Plumbing . 
Commission 


50 

200 

20 

556 


$3338 

1 did . ''«l go into detail of the number of tiles and brick neces- 

1 , e> i'T ted * he " u ! ,,L,el ' of eubic yards of cement required 

of th« 7 6 -l h l! , 'f n ;T ,1, Un ' of tl , lat at home - 1 "iade memoranda 
of the details which I have not with me. 

r iL 1 ^ endant In- its counsel moved that the testimony 

of the witness with regard to the probable cost of repairing plaintiff s 
house be stricken out on the ground that the witness’ original memo¬ 
randa were not produced. The motion was denied and an excep- 
tion was reserved to the defendant at its request. 

] 0 Jg hereUpOn the wltness ‘•‘>»tinued to give evidence as fol- 

1 included in my estimate the cost of painting the entire front 
mid all the rooms that would be affected by the repairs I do not 
know how long it is since the front of the building !v“ painted h 
would have to be painted over a good deal. I estimated on a regular 
bond construction that would pass the inspection of the building de- 
partment. I estimated a 20 per cent, profit to myself. ^ 

Thereupon the plaintiff, further to maintain the issues on her part 

David T - Cls8EL < as a witness, who, having been 
theretofore duly sworn, was asked by the plaintiff, through her coun- 
sel, the following question: 

‘‘Assume that this house, No. 13 First Street, was previously an 
old house, that is to say, that the newest part was built in 1887 * that 
betvveen that time and 1900 there were no indications of settling 
or sinking observable in the way of cracks or otherwise, and fur 
her that there were no evidences of such settling in 1904 when plain¬ 
tiff saw the house, and none in the fall of 1905 when she again 
occupied it. Assume that the tunnel was built in 1905 and that 
the portion on First Street, opposite Mrs. Jones’ house, was com- 
pleted about May 1, 1906; that commencing about the first of the 
vear 1906 the house began settling and sinking, producing cracks in 
he walls on different floors, separating the floors from the sides of 
the house, the floors sinking and separating the front from the bodv 
of the house and bulging out the front. Assume that, about that 
time or shortly thereafter, the ground in front of the house, to wit, 
the terrace, began to sink and the steps in part receded from the 
house Assume that at the time of the sinking of the house there was 
noticed that there was sinking in the street in front of this house 
along where the tunnel ran. Assume that the tunnel was about 72% 
feet from the building on Mrs. Jones’ lot. What in vour opinion, 
caused the sinking and settling of the house of the plaintiff?” 
Thereupon the defendant by its counsel objected to the question 

3—2286a 
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on the ground that the same was incompetent, on the ground 

30 that the conditions assumed had not been shown to exist, and 
on the ground that essential elements governing the effect of 

the tunnel construction were not included in the question, and on the 
further ground that, if the plaintiff were entitled to lateral support to 
her land by a portion of the street on which it abutted, the street 
belonging to the United States, such right to lateral support did not 
extend beyond the soil on which the house stood, in its natural con¬ 
dition. 

And thereupon the court sustained the objection for the following 
reasons: 

The Court: “I do not see on what theory the court can exclude 
this inquiry; 1 think the point made is not timely, but that it must 
necessarily be considered later on. The objection to the question 
on other grounds, however, is worthy of serious consideration. I do 
not understand how the witness could well give an opinion, when 
you leave out of your hypothesis the question as to the width of the 
tunnel and the depth of the tunnel. If there had l>een simply a 
hole bored through, that would have been one thing. If it lmd been 
simply a tunnel four by five feet that would be another thing. And 
if it were fifty by one hundred, that would be a different situation. 
I do not see how the witness can give an opinion without the condi¬ 
tion essential to answering the question.” 

Mr. Douglas: “I think that suggestion is a good one. It will 
take some time to prove that, unless counsel will admit the fact*. 
Let me ask the witness some preliminary questions about it. I do not 
know whether he knows anything about it or not.” 

The Court: ”1 will have to sustain the objection to the question 
its it has been put for the reasons 1 have suggested. You can supply 
the testimony or you can stand upon your exception to the ruling of 
the court.” 

Thereupon, in response to questions by counsel for 

31 & 32 plaintiff stated that he had never seen the tunnel, although 

lie knew that there was one. 

Thereupon the plaintiff by her counsel withdraw the witness tem¬ 
porarily for the following reasons: 

Mr. Douglas: “In order that there may he no doubt about this, 
we prefer to withdraw this witness at this particular juncture and sus¬ 
pend the answer to this question until we can submit to vour Honor 
tomorrow testimony as to the size of this tunnel and the depth of it.” 

Thereupon the plaintiff further to maintain the issues on her part 
joined, produced as a witness Lloyd D. Smoot, who. being first 
duly sworn, gave evidence as follows: 

I am a civil engineer, employed in the Engineer Department of 
the District of Columbia, and have been so employed for ten years. 

Thereupon the witness identified a certain drawing, made bv him 
from the records of the District of Columbia, showing the siirface 
conditions of First Street in May 1905 and March 1908; the relation 
of the street surface to the tunnel, and the present location and con- 
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dition of the basement door sill of No. 13 First Street. The said 
drawing was as follows: (Omitted in printing.) 

******* 

1 hereupon the witness continued to give testimony as fol¬ 
lows : 

I made up this drawing from the records of the District of Co- 

shows * first > the surffW * conditions of First Street in 
IpOo; second, the surface conditions of First Street in March 
iyO«, just before the restoration of First Street; third, the relation 
of the street surface to the tunnel, and, fourth, the present location 
andpondition of the basement door sill of house No. 13 First Street. 
__ The drawing was then introduced in evidence, marked “Plaintiff’s 
Exhibit Smoot 1.” Thereupon the witness continued to give 
testimony as follows: 

Referring to the plat Plaintiff’s Exhibit No. 1, the width of the 
tunnel in front of No. 13 First Street, from outer wall to outer wall, 
according to the approved plan, is 48 feet, and the distance from the 

tunnel to the 5!urface of Street in front of No. 
1.1 is 36.78 feet. According to the plat Plaintiff’s Exhibit No 1 
the distance from the east wall of the tunnel to the building line on 
the lot of premises 13 First Street is 54.36*feet. The height of the 
tunnel from the foundation (shown by Exhibit Smoot No.' 1) to the 
roof is 24 V 2 feet. The distance on a bee line from the foundation 

of No. 13 First Street to the nearest point of the tunnel is about 69 
feet, • 

Cross-examination: 

From the building line on the easterly side of First Street to the 
centre of the tunnel is 78.86 feet. On Exhibit Smoot No. 1, the 
black lines indicate the surface conditions of First Street in May 
1905. The red lines show the surface conditions of the street just 
before the restoration. The later levels were taken in March 1908. 
at which time the tunnel had been completed. The extent of the 
settlement of First Street at the curb along the easterlv side of the 
street, between May 1905 and March 1908, was 18 hundredths of a 
foot or 2% inches. The settlement directly above the tunnel was ap¬ 
proximately 914 inches. The section which indicates the ex- 
34 tent of settlement at the curb in front of No. 13 First Street 
was taken one foot north of the north line of the house No. 13 
First Street. The first work I did on F'irst Street was in March 1908. 
when it was turned over to me to restore the surface conditions as they 
were originally. We took cross-sections over the entire street. We 
had our record as to the previous condition of the street and we put 
the street back in the shape it was originally. In May 1905, the 
District Engineer Department had levels taken on First Street to 
show exactly the surface conditions then existing. That was before 
work upon the tunnel had been extended to this section of the street. 
We took levels all around there so that we could preserve them and 
show exactly to what extent the street settled from a time prior to 
the start of work upon the tunnel until the time we restored the 
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street to it.'* original condition, after he completion of the tunnel. 
^ c had levels on each rail of the street railroad track and the level 
of the curb in May 1905. 

Thereupon the witness produced a tracing, which he identified as 
one made by him to represent his record of the levels taken by him 
on First Street between East Capitol and A Streets, N. E., in March 
1908 and records of the office of the Commissioners of the District of 
Columbia, showing levels taken by the Engineer Department in 
1905. The same was introduced in evidence, marked Exhibit Smoot 
No. 2. 

35 Thereupon the witness continued to give testimonv as fol¬ 

lows: 

In March 1908, T took levels at all points indicated on Exhibit 
Smoot No. 2. and prepared that paper to show the elevations at dif¬ 
ferent points on the street at that time. The figures in red show’ the 
street as it was before the tunnel was started. The settlement at the 
<urb along the east side of First Street, along the square in which 
No. 13 stands, at various points betw’een May 1905 and March 1908, 
was 24 hundredths of a foot at a point 10 feet north of the north 
curb line of East Capitol Street. At a point on the curb on the 
eastern side of First Street 70 feet north of the north curb line of 
East Caoitol Street, the settlement was 14 hundredths of a foot, or 
inches. Proceeding 50 feet further north, the settlement was 21 
hundredths of a foot, or 2% inches. At a point 50 feet further north 
again, the settlement was 2% inches. At a point 50 feet north of 
that, the settlement was 2 inches. At a point 50 feet north of that 
again, the settlement was 4 % inches, and just south of A Street, the 
settlement was 2% inches. The horizontal distance between the east 
building line on First Street, being the line on which the front of 
No. 13 First Street stands, and the curb line on the easterlv side of 
First Street is 30.0 feet. A brick sidew’alk. terraced parking, and 
front steps, intervene betw’een the curb and the house, being a public 
reservation. At intersecting streets levels were taken to ascertain 
how far to the eastward the settlement extended. East Capitol Street 
intersect* First Street at the south of Square 728 in which house No. 
13 stands, and A Street intersects First Street to the north of that 
square Referring to the field notes made at the time the levels were 
taken, the settlement at East Capitol Street extended to a point 20.30 
feet east of the east curb line of First Street. The parking or reser¬ 
vation along First Street is 39.0 feet wide. At A Street, along the 
south curb line, the extreme limit of settlement w T as 17.83 feet east 
of the east curb line of First Street The limit of settlement on East 
Capitol Street was 13.24 feet west of the building line of First Street. 

and at A Street, the limit of settlement was 21.77 feet west 
30 of the building line of First Street. 

Thereupon the defendant by its counsel asked the witness 
the following question: 

“Mr. Smoot, as an engineer. T ask you w T hether any inference can 
be drawn from the ascertained limit of settlement at East Capitol 
Street and at A Street, of the easterly limit of settlement at 13 First 
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Street; that is to suy, did the settlement reach the plaintiff’s house, 
anti, if not. how far from it to the westward of the house was it? 

lo ' v, ' uh question the plaintiff by her counsel objected on the 
ground that the question was not proper cross-examination, and the 
objection was sustained bv the court and an exception reserved to the 
defendant at its request. 

Thereupon the defendant, by its counsel asked the witness the fol- 
towing question: 

“Mr. Smoot, as an engineer and an expert in such matters, I ask 
>ou this. If the settlement in the centre of First Street was 9 inches, 
as you have testified, and at the east curb line of First Street it was 
2% inches, as you have testified, are you able to estimate at what 
point the settlement of ground on the easterly side of First Street 
ceased; that is, to ascertain the limit of settlement?” 

To which question, the plaintiff by her counsel objected on the 
ground that the question was not proper cross-examination, and the 
objection was sustained by the court and an exception reserved to 
the defendant at its request. 

Thereupon the witness continued to give testimony as follows: 

1 visited the property in question about a week ago. 

Thereupon the defendant, by its counsel, asked the witness 
whether, on that occasion, he made a careful examination of the 
condition of the terrace or parking or concrete work To which 
question the plaintiff by her counsel objected on the ground that the 
question was not proper cross-examination, and the objection was 
sustained by the court and an exception reserved to the defendant at 
its request. 

37 Thereupon the defendant by its counsel, asked the witness 

the following question: 

“The plat which the plaintiff has put in evidence, marked Exhibit 
bmoot No. 1 was based, as I understand it, upon an examination 
that you made of the physical conditions about 13 First Street or 
rather one foot to the north of it, in March 1908, and also upon the 
records of the engineer’s office for the District of Columbia, with ref¬ 
erence to those physical conditions as thev existed in May 1905 
Did you yourself take levels or make any other examination of the 
physical conditions in that vicinity at any other time?’’ 

♦ i n res P onse to a question by the court the witness 

Mate.1 that the levels noted upon the plat Exhibit Smoot No. 1 were 

aken in March 1008, and the plaintiff by her counsel stated that 
the said Exhibit Smoot No. 1 was offered for no purpose except to 
show the location of the tunnel in March 1008 and in 1905 when it 
was constructed, and for the purpose of eliciting testimony from the 
witness with reference to its size, its height, and so forth. Thereupon 
the plaintiff bv her counsel objected to the defendant’s question above 
quoted and the objection was sustained by the court and an ex- 
ception reserved to the defendant at its request. 
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Thereupon the plaintiff, further to maintain the issues on her 
part joined, again produced David T. Cissell, heretofore sworn, and 
by her counsel, asked the said witness the following question: 

“Assuming that this house;—I mean the house of Mrs. Jones,— 
was a comparatively old house, that is to say, that the newest part 
was built in the year 1887, and that between that date and 1900 there 
were no indications of settling or sinking observable in the way of 
cracks or otherwise, and further that there were nc evidences of set¬ 
tling in 1904, when the plaintiff saw the house, and none in the fall 
of 1905 when she again occupied it. and assuming that, commencing 
about the first of the year 1900. the house began to settle and sink, 
producing cracks in the walls of the different floors and a separation 
of the floors from the sides of the house, and a bulging out of the 
front walls of the house; and assuming that about that time 

88 or shortly thereafterwards the ground in front of the house, 
to wit. the terrace, began to sink, and the steps in part to 

recede from the house, and assuming that a tunnel 48 feet wide from 
outer wall to outer wall, 24 feet in height, was constructed beneath the 
ground opposite the plaintiff’s house. 27M» feet from the surface of 
the ground to the roof of the tunnel, and located on the west side 
of First Street opposite her house, about 69 feet, and assuming that 
this tunnel of the character described, and located as described was 
in the process of construction during the fall of 1905 and was com¬ 
pleted on or about May 1. 1906; and assuming that, about the same 
time, the evidences of sinking and settling in the house were noticed 
or appeared, there was sinking or settling on the street, that is to say, 
on Fir-t Street in front of Mrs. Jones’ house, along the lines of the 
tunnel, what, in your opinion, was the cause, considering all the 
facts T have stated to you. of the settling and sinking of the house of 
the plaintiff, producing the conditions you have heretofore described, 
yourself, and that have been described by other witnesses?” 

And thereupon the defendant by its counsel objected to said ques¬ 
tion as being incompetent and also on the ground that the conditions 
assumed had not been shown to exist and on the giound that essen¬ 
tial elements governing the effect of the tunnel construction, such as 
the character of the soils through which the excavation was made, 
and their angle of repose, were not included in the question. The 
objection was overruled by the court and an exception reserved to the 
defendant at its request. Thereu|>on the witness answered the ques¬ 
tion as follows: 

“Well, my l>elief is that it was on account of the excavation. 

Q Of the tunnel? A. On the tunnel; and the leason why I sav 
that is. because everything tended towards the tunnel,—the crack¬ 
ing. In the first place, the terrace steps were displaced, drawn out of 
place, the side pieces, and then when T went on further, there is a 
vault in front, and that vault wall had separated from the 

89 house, whilst the house, the front, had come out. some, but 
vet the area wall had even left that. 

Q. Gone in what direction? A. Gone to the west. 

Q. Towards the tunnel? A. Towards the tunnel; and the bay 
window had gone down and outward. 
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0; And the outward was towards the tunnel, was it? A. To¬ 
wards the tunnel. It had gone out so that parts of it were loose and 
cracked and the outside sill had settled some. What I did there I 
did to fix it so that it might hold it, so that it would not go any fur¬ 
ther; and if you will permit me to go on further_ 

Q- Y f . A * say further that it is four years ago that I did 
that and, since 1 fixed it, there has been very little settlement. It 
shows that the ground had found its bearings and got its settlement, 

and that the drawing of the settling conditions had near about 
stopped. 

Cross-examination: 

Q. As I understand it, in saying that you attribute the settling and 
the cracking of the walls of this house to the tunnel, you base that 
opinion upon the fact that the walls cracked, rather than upon any 
knowledge you have of the way in which the tunnel was constructed 
or whether there was an actual slipping or sliding of earth from the 
bouse or the terrace into the excavation? A. I believe that there was 
a dipping and sliding of the whole of the terrace towards the tunnel 

looking" V ° U k “ 0W tha * fact? A W1 >y- I have evidences of it by 

Q. Did you see the excavation made? A. I did not see the ex- 
cavation made. 

Q. Have you ever been through the tunnel? A. No, I did not 
think that was necessary for me; I could see bv observation. 
10 without going and looking in the tunnel, which wav. I did 
not have to go and look in the tunnel to see where the ground 

Inal moved and the steps and so on. I did not have to go in there 
to find that out. 

Q. Are you able to say that one particle of earth from the soil 
adjoining the excavation made for the tunnel fell into that excava- 
tion dunngits construction? A. No, I do not know that 

I he earth can slip without always sliding and falling. In this in¬ 
stance it slipped from the house. I do not know whether it went 

|* I? ® X /q U 'p■"°. n „, 1 f° no . t know the character of the soil under- 
in B No. 13 First Street, and have not taken into consideration anv 
of its physical prop-rties as to stability, nor have I made any inquiry 
as to the degree of saturation, whether there was water or subterra¬ 
nean water courses or springs present in the soil; nor have I inquired 
to ascertain the approximate angle of repose of the soil, to see how 
far the excavation for the tunnel might affect a settlement of the 

hi'i wl it 1 °t n y kn °i W what 1 saw > where the ^P 9 an< l the terrace 

inward* Th' 01 ^ ‘n* T™ USUal ^° r walIs bul « e outward than 

inward. The side walls always sustain the front wall. If the soils 

l lrst S,reet at this point and those underlying No. 

l.i First Street were saturated with water, the excavation for the 

tunnel would have a tendency to drain the water from them and 

reduce their volume, leading to a settlement of the surface. A 

large amount of water would have a tendency to help the earth to 

slip, where there is pressure behind it or on top of it, when there is 

a place for it to slip to. The weight or pressure of the house on the 
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soil would have a tendency to cause the cracking and settlement, but 
that was not the real cause in my judgment. I do not think that 
the land on which the house stood would have settled in any case 
more than ordinarily. There is some settlement, especially in bay 
windows, where it is put up against an old building. The soil about 
the bay windows and immediately in front of the house settled, I 
suppose about an inch. I never measured it. 

Q Do you know what is meant by the expression “angle of 

41 repose** as applied to soils? A. We generally make a terrace 
on what we call a 45 angle. 

I would not say that the angle of repose is always 45 degrees. It 
varies in soils of different character. I do not know that the charac¬ 
ter of the soil through which the tunnel was built would govern the 
extent of settlement occurring above and on either side of the tunnel. 

Q. Mr. Cissel, assume that an excavation is made through soils 
saturated with water or containing springs, would not the drainage 
of that water from the soil into an excavation from which all earth 
was excluded cause the surface of the ground to settle; that is. the 
drawing off of the water from it? A. It would have an effect. There 
is no doubt about it. A large quantity of water would have that 
tendency. 

I am not an expert in tunnel construction, nor an expert engineer. 

Thereupon the defendant, by its counsel, asked the witness the 
following question: * 

In your opinion, could a layman of average intelligence, who had 
l>een the owner or occupant of buildings for a number of years, form 
an opinion as to the cause of defects in a building, such as those you 
observed in plaintiff’s house? 

Thereupon the plaintiff by her counsel objected to the question on 
the ground that the same was immaterial and the court sustained the 
objection and an exception was reserved to the defendant at its re¬ 
quest. 

Thereupon the defendant by its counsel asked the witness the fol¬ 
lowing question: 

In giving your testimony today, do you consider that you are bet¬ 
ter qualified than the average man to express the opinions that you 
have expressed about the cause of the deterioration of the plaintiff’s 
house, or the effect of the tunnel; that is, that you are better qualified 
than a person of average intelligence who has owned or controlled 
property? 

Thereupon the plaintiff by her counsel objected to the 

42 question, on the ground that the same was incompetent and 
immaterial, and the objection was sustained by the court and 

an exception reserved to the defendant at its request. Thereupon the 
witness continued to give testimony as follows: 

(}. Do you consider yourself letter qualified than the average 
householder to pass upon the cause of the deterioration of the plain¬ 
tiff's house, or the effect of the tunnel extending along First Street 
in front of it? A. Oertainlv I do consider mvself. more than the 
average householder. I am better qualified from experience and 
practice. 
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denc^aTfdWsf* 11 b6 “ g cro8s ^ xamination further gave evi- 

1,/J* 1 ? ex ®“ ined N ?- First Street about September 20, 1906 

i ril!ti^ ln8 examinatl °n I found in the walls cracks of the de¬ 
scription indicated on the photographs (Jones Nos. 1 and 3) that is 

to say cracks in the brickwork above the arch of the first story win- 

£d in^Oh^hi! Z Ue t! he • sec< ? nd . st °ry windows, and a crack 
tilled in with white mortar between the front of press brick and the 

wt W Th!. COmm ° n b £ ck 1 C0 L uld not te » h0 " old thte cracks 
were. Thej were over three months old. A considerable part of the 

mortar had fallen out. On the exterior, where the front wall ad 

J° ln f, fflde w* 11 . probably a few bricks were interlocked or 
bonded between the front wall and the side wall, I could not sav 
w at was inside. In putting on a new front, it is customary to "tie 
lie msidemne inches. I did not examine the wall closely but I am 
satisfied hat it was a 14 inch wall, so that there was nine inch* 
ba< k of it, and that is where the tie is usually made in putting on a 

43 iZ iT 1 , The f i 0Dt u wal1 had been built «ince the side walls 

43 I could not say whether it had been tied to the side walls by 

the outride 8 ' When 1°* there - wer ? an y iron ties visible froin 

7*™ e j " ben I made the repairs, I could not sav that the set¬ 
tlement had ceased, but I tried to fix it so as to hold the front intact 

rep P aTwork £ 1906 T* - t ft !T 0Und had ceased "hen I did the 
epair work in 1906. I think it had pretty well settled by that time. 

Redirect examination: 

I have examined the house since I did the work 

qu5ion UP ° n the P ' aintiff by her COl,nsel aeked 'be witness this 

l° U St u t€ j t0 'be court and jury whether or not vou found 
that the house had settled since you did the work?” 

t q hTn° n , the defendant b y **■ counsel objected on the 

was leading ‘The nTi' 0 ?- " 0t prop f r ? dire ct examination and 

wa. leading. The objection was overruled by the court and an ex¬ 
ception was reserved to the defendant at its request. 

1 hereupon the witness answered that there was a slight settlement 
and continued to give testimony as follows - ’ 

In making repairs, I put in braces to unite the front wall with the 
slde , wall ; eiampmg the outside face of the corner. I cannot tell 
whether these are represented on the photograph Jones No 3 The 
photograph does not show any such crack between the front and 
back parts of the house as I found in September 1906. I have had 
no experience in tunnel construction, but have had experience in ex 
vacations and the study of earth, and placing structures on earth 
with reference to sinking or settling of ground 

.Thereupon the plaintiff by her counsel asked the witness whether 
he hail had such experience in connection with his operations as a 
builder. To which question the defendant by its coKl objeld 
on the ground that the same was immaterial and improper redirect 
examination. The objection was overruled by the court P and an ex 
ception reserved to the defendant at its request 

4—2280a 
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Thereupon the witness answered that, in connection with his 
operations as a builder he had had extensive experience of that 
kind. 

44 Recross examination: 

My experience in earth work or foundation work has had only to 
do with the construction of foundations for buildings. I have had 
experience with very large buildings, including the Portland Flats, 
with foundations about 9 feet below the surface; the Louise Home, 
with foundations about 10 feet below the surface, and the Palais 
Royal. When I examined the house in September 1906, I remem¬ 
ber seeing the cracks above the arch of the first floor front window 
and the sill of the second story window, represented in the photo¬ 
graph Jones No. 1. If it were proven that the photograph was taken 
before the beginning of the tunnel construction, it would have an 
effect on my opinion as to whether the tunnel caused the 
cracks. 

45 Thereupon the plaintiff further to maintain the issues on 
her part joined produced as a witness James L. Parsons, who 

being first duly sworn, gave evidence as follows: 

I am a builder and have lived in Washington since 1872. I have 
been extensively engaged in building operations for 30 years, and 
have built a number of large buildings, including Stoneleigh Court 
and the Municipal Building. I have studied and had experience in 
the handling of earth, excavations, pressure upon earth, and the way 
earthy matter will operate under pressure, with reference to clay, sand 
and rock, and quicksand. It is necessary for a builder to understand 
the nature and character of soils, and to study the question of proper 
foundations to prevent sinking and settling of buildings. I am ac¬ 
quainted with the plaintiff and know her house No. 13 First Street. 
I examined that house in the fall of 1906. At that time I was build¬ 
ing an apartment house on the corner of East Capitol and First 
Streets. 

Thereupon the plaintiff by her counsel asked the witness in what 
condition he found the plaintiff's house. To which question the de¬ 
fendant by its counsel objected on the ground that the same was in¬ 
competent, irrelevant and immaterial, the examination having been 
made several months after the completion of the tunnel, and the ob¬ 
jection was overruled by the court and an exception was reserved to 
the defendant at its request. 

Thereupon the witness continued to give evidence as follows: 

I found settlement of the front wall and in the terrace and the 
steps. I made an estimate of the cost of repairs, but do not remember 
what it was. 

Thereupon the plaintiff by her counsel asked the witness the fol¬ 
lowing question: 

46 “Assuming that Mrs. Jones’ house was a comparatively obi 
house, that is to say, that the newest part of it was built in 

the year 1887. and that between that time and 1900 there were no 
indications of settling or sinking observable in the way of cracks or 
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otherwise, and further, that there were no evidences of such settling 
in tlie year 1904 when the plaintiff saw the house, and again in the 
fall of 1905, when she again occupied it; and assuming that, com¬ 
mencing about the first of the year 1906, the house began to settle 
and sink, producing cracks in the walls on the different floors, and 
separation of the floors from the walls, the sides of the house, the 
floors sinking, and separation of the front of the house from the 
body of the house, and bulging out of the front wall; and assuming 
that about that time and shortly thereafterwards the ground in front 
of the house, to wit, the terrace, began to sink, and the steps in part 
to recede from tlie house, and assuming that a tunnel 48 feet wide 
from outer wall to outer wall, 24 feet in height from the bottom to 
the roof of tlie tunnel, was constructed beneath the surface of the 
ground opposite the plaintiff’s property, 37 Vsj fed from the ground 
to the top of the tunnel, and located on the west side of First Street 
opposite the plaintiff’s house about 69 feet, and that this tunnel was 
in process of construction in the fall of 1905 and rhat portion of it 
finished about May 1906, what in vour opinion was the cause of the 
settling and sinking of the plaintiff s house and ground with the 
damages attendant upon such settling and sinking? 

To which question defendant by its counsel objected on the ground 
that the conditions assumed had not been shown to exist and that 
essential elements governing the effect of the work upon the tunnel 
were not included in the question. The objection was overruled and 
an exception was reserved to the defendant at its request. 

. Thereupon the witness answered as follows: 

47 “The existence of the tunnel.” 

Thereupon the plaintiff further to maintain the issues on 
her part joined produced as a witness William I. Deming, who being 
first duly sworn, gave evidence a« follows: 

I am a resident of Washington and a member of the architectual 
firm of Wood. Donn & Deming, which has been organized for about 
9 year. T am an engineer; a graduate of Columbian University, 
now George Washington. T have entire charge of the engineering 
work of my firm. T have had occasion to study excavations and the 
nature and characteristics of earth, as to pressure and power to resist 
pressure, movements of earth, and so forth. I examined the plain¬ 
tiffs premises No. 13 First Street, N. E., about the middle of No¬ 
vember 1910. 

Thereupon the plaintiff by her counsel asked the witness to state 
in what condition he found said premises with respect to settling or 
sinking. To which question the defendant by its counsel objected 
on the ground that the same was irrelevant and immaterial and the 
objection was overruled bv the court and an exception was reserved 
to the defendant at its request. 

Thereupon the witness continued to give evidence as follows: 

I found that the house had settled decidedly, especially the front 
wall. It had settled away from the side wall "and had been pointed 
up. The floors had settled with the wall; the partitions had settled 
so that the doors, although they had been cut off perhaps an inch. 
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were still binding. The settlement was worse in the front part of the 
house than it was in the back. The walls next the corners of rooms 
close to the ceilings had settled so that, although the house had ap¬ 
parently been papered quite recently, they were cracked in the par¬ 
titions, where the partitions joined the walls. The front door 
48 sill had drawn out towards the street a couple of inches. 

That space had been filled in with cement. There were some 
cracks in the comers that you could easily run your hand under. In 
a great many cases the base-board had been filled out by blocks; it 
had all dropped down to the floor after it had settled, so that there 
was no wav of telling how much the total settlement had l>een. 

Thereupon the plaintiff by her counsel asked the witness whether 
these conditions, as described, were the result of the settling of the 
house, or what was their cause. To which question the defendant by 
its counsel objected on the ground that the same was incompetent, 
and the objection was overruled by the court and an exception was 
reserved to the defendant at its request. Thereupon the witness 
continued to give evidence as follows: 

The house is fairly well constructed and the settlement is evidently 
due to some external cause. 

Thereupon the plaintiff by her counsel asked the witness what it 
would cost to make the repairs necessary to remedy the conditions 
described bv the witness. To which question the defendant by its 
counsel objected on the ground that the same was incompetent, ir¬ 
relevant and immaterial, and because the witness had not stated what 
repairs would, in his opinion, be necessary, and the objection was 
overruled by the court. Thereupon the witness answered that the 
cost would be $1,500 or $2,000. 


Thereupon the plaintiff by her counsel asked the witness the fol¬ 
lowing question: 

“Assuming that this house of Mrs. Jones was a comparatively old 
house, that is to say, that the newest part of it was built in the year 
1*87. and that between that time and 1000 there were no evidences 
of settling or sinking observable in the way of cracks or otherwise. 

and assuming further that there were no evidences of anv 
40 such settling in 1004 when the plaintiff saw the house, and 
none in the fall of 1005, when she again occupied it. and as¬ 
suming that, commencing about the first of the yea; 1000, the house 
began to settle and sink, producing cracks in the walls on the differ¬ 
ent floors, and separation of the floors from the sides of the house, 
the floors sinking, and a separation of the front part from the body 
of the house, and a bulging out of the front wall, and assuming that 
about that time or shortly thereafterwards the ground in front of the 
house, that is to say. the terrace, began to sink, and the steps in part 
receded from the house, and assuming that a tunnel 48 feet wide 
from outer wall to outer wall and 24 feet in height from the bottom 
of the tunnel to the roof of the tunnel, was constructed beneath the 
surface of the ground in front of the plaintiff’s house, 87V 2 feet 
dow*n. that is to sav. from the level of the ground to the top of the 
tunnel 37Vj feet, and that it was located on the v.est side of First 
Street, opposite the plaintiffs house 00 feet in distance, and assum- 
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ing that this tunnel was in process of construction in the fall of 1905 
am! that portion of it completed about May 1. 190f», and that there 
was a sinking of the ground above the tunnel along First Street 
from East, Capitol Street to A Street, ranging in sinking from six 
to rune inches, what, in your opinion, was the cause of the settling 
nnjlHinkmg and consequent injury to Mrs. Jones’ house 9 ” 

Thereupon the defendant by its counsel objected to the question 
on the ground that the conditions assumed had not been shown to 
^ _ ex * 8t an< * ^at essential elements such as the character of the 
o0 soils through which the excavation was made, governing the 
effect of the tunnel construction were not included in the 
question, was overruled by the court, and an exception was reserved 
to the defendant at its request. Thereupon the witness continued 
to give evidence as follows: 

Eliminating any other great catastrophe, and just weighing those 
two points you have given me. I should sav it was the construction 

of the tunnel. I do not think the settling at Mrs. Jones’ property 
is through. 1 1 


Cross-examination: 

I am not acquainted with the wav in which the tunnels were 
constructed. I might have said that the settling was due to the 
execution of the tunnel,” rather than construction. It is due to 
the fact that the tunnel was run along First Street, and is there 
today. The settlement is still continuing. The vibration produced 
by the operation of trains has a great deal to do with the continuance 
of the settlement. The drainage of subterranean springs or streams 
or the percolation or oozing of water through the soil? may have a 
great deal to do with the settlement. Assuming that the tunnels 
were equipped with drain pipes to carry off the water such ns might 
collect about them, and the soil was shown to contain water or spring* 
those facts might account for the continued settlement. The tunnel 
acting ns a sewer, with drain pipes through its roof would prolwhlv 
cause some settlement. 1 


Kedirect examination: 

The draining of the water out of the soil would cause some settle¬ 
ment, I do not know whether it is a fact or an assumption that there 
is a sewer pipe or drain pipe connecting into the tunnel from the soil 

“• , h ® t “^ses from them putting in a drain pipe so as to drain 
into the tunnel? 

A. I answered the question biised on that. 

Thereupon the plaintiff further to maintain the issues on her 
part joined, produced as a witness Edward G. Curtis, who being 
first duly sworn, gave evidence as follows. 

Direct examination: 

I am an assistant inspector of buildings in the Building Depart¬ 
ment of the District of Columbia for six or seven years I insneetpd 
No. 13 First Street, N. E., in the early part of 1906, probabty in 
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March or April. T found that the front wall had settled and gone 
out from the party walls; outside of the house, the steps down the 
terrace had moved. T examined the house again in May. The 
building Department gave Mrs. Jones instructions with reference 
to the repairs of the premises in September, 1908. The repairs 
were made. 

Cross-examination: 

After my examination of the premises No. 13 First Street in the 
spring of 1906, I made a written report on the condition of the 
house to the Inspector of Buildings. 

Thereupon the defendant through its counsel handed to the wit¬ 
ness a press copying book (produced in court under subpoena duces 
tecum to the Inspector of Buildings) entitled “Miscellaneous Book 
No. 16, November 14, 1905 to July 12, 1906,’* and called the atten¬ 
tion of the witness to pp. 771 and 772 thereof, on which appeared 
to be a letter directed bv E. G. Curtis, and A. S. G. Atkinson, As¬ 
sistant Inspectors of Buildings, to S. Ashford, Inspector of Buildings. 
The witness identified the signature of E. G. Curtis to said report as 
a letter-press copy of his own signature. Thereupon defendant by 
its counsel offered the report in evidence, to which the plaintiff by 
her counsel objected on the ground that the same was not proper 
on cross-examination and the objection was sustained. To the sus¬ 
taining of the objection, on request of the defendant by its counsel, 
an exception was reserved. 

52 Thereupon the witness continued to give evidence as fol¬ 

lows: There is no record of the original building of this 
house. A permit was issued in 1887 to construct a two story and 
brick addition, with bay window. I found no separation of the 
bay window from the front wall. The entire front wall had sep¬ 
arated from the party walls. The front wall between the second and 
third floors was slightly buckled. 

Q. You attributed that to something that had occurred during 
the construction of the house, did you not? A. I am not clear 
about that. It might have been built that way. 

Q. Or it might have been due to defective construction? A. It 
would have been poor construction if it had. 

Q. Defective construction of the house itself? A. Oh, the orig¬ 
inal house or the front? 

Q. The front? A. Yes, it could have been constructed that way; 
not designedly, of course. It was careless work if it was. No set¬ 
tlement of the sidewalk was apparent. We made no instrumental 
test. The same applies to the curb and roadway. There bad been 
some settlement in the middle of the street. The street showed no 
settlement for a little over half of it. from the easterly curb. The 
cracks in the brick work shown on Exhibit Jones No. 1. or similar 
ones, I think, existed when T inspected the premises in the spring 
of 1906. I do not remember the cracks in the sills. The separation 
between the front wall and the party wall, pointed up. existed when 
my examination was made, similar to the crack appearing on the 
photograph Exhibit Jones No. 2. I found also some cracks inside 
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the house; none on the wall, but some in the partitions. The bricks 
in the arches over the front windows were loose. I found no exterior 
cracks in addition to those represented on the photographs. The 
front wall did not appear to be bonded to the side walls. I saw no 
secret tie, but did not climb up and look in the crack to see. 

Redirect examination: 

I made no critical examination of the sidewalk with reference to 
settling. It could not have sunk perceptibly. 

Thereupon the plaintiff, further to maintain the issues on her 
j°i n ed, produced as a witness John R. Mahoney, who 
o'S being first duly sworn, gave evidence as follows: 

i . . I have been a paper-hanger for about 46 years. I papered 

plaintiff s house in 1887, did some papering there ir 1904 and again 
about two years ago. The papering that I did in the vestibule in 
■ 87 remained without any cracks when I was at the house again 
in 1904. Two years ago, I found that the ceiling in the first floor 
hall had fallen. I replaced the plastering and papered it. I also 
papered the dining room ceiling There was nothing the matter 
with the planter there. That is in the back building. Thereupon 
the plaintiff by her counsel asked the witness in w T hat condition he 
found the vestibule two years ago, to which question the defendant 
by its counsel objected on the ground that the same was irrelevant 
and immaterial, and the objection was overruled by the court. To 
the overruling of the objection, on request of the defendant bv its 
counsel, an exception was reserved. Thereupon the witness contin¬ 
ued to give evidence as follows: 

The vestibule had been done over anew with marble tile. I noticed 
no cracks or crevices in it. 

1 hereupon the plaintiff, further to maintain the issues on her 
part joined, produced as a witness Amos A. Stkelf who, being first 
duly sworn, gave evidence tending to prove that he had lived in 
plaintiff’s house from November 1905 to date; that the house was 
in good condition when he went there, and that about a year later, 
witness observed fissures in the papering of the third floor back room 

and in the lower hall; also that doors in the third back room 

sagged and required to be refitted. The witness never made a care¬ 
ful examination of the exterior walls of the house. 

Thereupon the plaintiff, further to maintain the issues on her 
P«rt joined produced as a witness Mary E. McKevitt, who being 
first duly sworn, gave evidence tending to prove that she had 
54 occupied plaintiff’s house from August 1904 to August 1, 
1905, and, during that time, saw no cracks in the house; that 
she devoted most of her attention to the interior of the house! and 
noticed the exterior only casually; that she did nut see the cracks 
represented on the photographs Exhibits Jones Noe. 1 and 3. 
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Thereupon the plaintiff, further to maintain the issued on her part 
joined, produced as a witness Frank Lombardy, who, being first 
duly sworn, gave evidence as follows: 

I am in the terraz-o, marble and tile business. 1 examined the 
marble vestibule of plaintiff's house in September 11)06. Thereupon 
the plaintiff by her counsel asked the witness in what condition he 
found the vestibule in September 1906, to which question the de¬ 
fendant by its counsel objected on the ground that the same was 
irrelevant and immaterial, and the objection was overruled bv the 
court, and an exception was reserved to the defendant at its request. 

Thereupon the witness continued to give testimony as follows: 

I found that the floor had become depressed about % of an inch, 
and the sill had pulled away from the jamb about half an inch. I 
tore out the old floor and \vain>eot and reset it to its proper level, 
replacing the wainscot. We also put in a terraz-o hallway. In the 
hallway I found the baseboards sagging away from the walls about 
half an inch, and the floor had gone down half an inch. Thereupon 
the plaintiff by her counsel asked the witness the following question: 
•‘From the condition in which you found this house at the time you 
made your examination in September 1906, did vou or not think it 
necessary or e.\|>edient to put in a terraz-o floor instead of a wood 
floor?’ To which question the defendant by its counsel objected 
on the ground that the same was irrelevant and immaterial, 
on and the objection was overruled by the court, and an excep¬ 
tion was reserved to defendant at its request. 

Thereupon the witness continued to give testimony as follows- 

I advocated the putting in of a terraz-o floor, and Mrs. Jones ac¬ 
cepted it. Thereupon the plaintiff by her counsel asked the witness 
what charge he made Mrs. Jones for the work described, to which 
question the defendant by its counsel objected on the ground that the 
same was irrelevant and immaterial. The objection was overruled 
by the court and an exception was reserved to the defendant at its 
request. Thereupon the witness answered that his charge was $84. 
which was reasonable. 


Cross-examination: 

I deal in nearly all kinds of composition flooring, but not in wood 
flooring. Thereupon the defendant by its counsel moved that, in 
view of the statement made by the witness on cross-examination, 
that he did not deal in wood flooring, that his testimony with refer¬ 
ence to the need of a terraz-o floor to take the place of the wood floor, 
be stricken out The motion was overruled and an exception was 
reserved to the defendant at its request. 

Thereupon, further to maintain the issues on her part joined the 
plaintiff produced as a witness Russel O. Beene, who, being first duly 
sworn, gave evidence tending to prove that he had lived in plaintiff’s 
house in 1896 and 1897. when he found the house in good condition 
and saw no cracks; that he examined the house carefully in Septem- j 
ber 1896.and observed nothing of the kind; that he noticed a set- ' 







COMPANY, ETC., V8. MARGARET J. JONES. 33 

tling of the house at the time the street railroad tracks in front of 
it were being repaired; and that he never observed the cracks shown 
on the photographs Jones Nos. 1 and 3. 


06 • . Th ? re “P on .farth® r to maintain the issues on her part 

joined the plaintiff produced a* a witness Charles M. Leh¬ 
mann, who, being first duly sworn, gave evidence as follows: 

I am a general house repairer and have known the plaintiff’s house 
ever since it was built. I never noticed any sinking or settling of 
the house. I did some work there in the fall of 1906. 

Thereupon the plaintiff by her counsel asked the witness in what 
condition he found the house in the fall of 1906, and the defendant 
by its counsel objected to the question on the ground that the same 
ua> irrelevant and immaterial. The objection was overruled by the 
court and an exception was reserved to the defendant at its request 
1 hereupon the witness continued to give evidence as follows: 

I found that many minor repairs were needed. I had to repair 
the mitres of some of the windows, which were broken. On the third 
and fourth floors, 16 or 18 feet to the rear of the front, the wash¬ 
boards had separated. I put in wedges to repair this. I saw large 
cracks in the walls. There wa^ no sag in the house crosswise, but 
there was a natural drift toward the west. I repaired a number of 
doors, lowered some washboards, and put or changed shoes on some 
1 hxed a couple of doors in the house about a week ago 

Thereupon the plaintiff by her counsel offered in evidence a deed 
-. ulla S- Bradstreet to Margaret J. Jones, beanng date August 
, 1887 and recorded August 23, 1887, among the Land Records of 

the District of Columbia. The said deed was in the words and figure- 
following: ° 

57 “This indenture, made this eleventh day of August in 

the year of our Lord one thousand eight hundred and eightv- 
seven by and between Julia S. Bradstreet and William W. Brad- 
street, her husband, of the City of Gardiner, County of Kennebec, 
State of Maine, parties of the first part and Marguerite J. Jones, of 

the City of W ashington, District of Columbia, party of the second 
part. 

Witnesseth, That the said parties of the first part, for and in con¬ 
sideration of the sum of nine thousand dollars ($9,000) in lawful 
money of the United States to them in hand paid by the said party of 
the second part, at and before the sealing and delivery of these pres¬ 
ents, the receipt whereof is hereby acknowledged, have granted, bar¬ 
gained, sold, aliened, enfeoffed, released and conveyed, and do by 
these presents grant, bargain, sell, alien, enfoeff, release and convey 
unto the said paity of the second part, her heirs and assigns forever, 
all of that certain piece or parcel of ground and premises situate and 
lying in the said City of \\ ashington, and known and described on 
the ground plan or plat of said la«t named city, as and being a part 
of the original lot numbered thirteen (13) and in the square num¬ 
bered seven hundred and twenty-eight (728), beginning for the 
same in the east line of First street east at the northwest corner of 
said lot, and from thence running east by and with the north line 
5—2286a 
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uf said lot, ninety-two (92) feet t<► the west line of a private alley 
three (3) feet and ten (10) inches wide, thence south with the said 
line of said alley, twenty-two (22) feet and six (6) inches; thence 
west, parallel with the north line of said lot ninety-two (92) feet 
to said line of said First Street, and thence north with said last 

58 mentioned line twenty-two (022) feet and six (6) inches 
to the place of beginning. 

Together with all improvements, ways, easements, rights, privileges 
and appurtenances to the same belonging, or in any wise appertain¬ 
ing, and all the remainders, reversions, rents, issues and profits 
thereof; and all the estate, right, title, interest, claim and demand, 
either at law or in equity, or otherwise however, of the said parties 
of the first part, of in, to or out of the stud piece or parcel of ground 
and premises. 

To have and to hold the said piece or parcel of ground and premises 
and appurtenances unto the said party of the second part her heirs 
and assigns to her and their sole use, benefit and behoof forever. 

And the said parties of the first part for themselves and for their 
heirs, executors and administrators, do hereby covenant, promise and 
agree to and with the said party of the second part, her heirs and 
assigns, that they, the said parties of the first part and their heirs 
shall and will warrant and forever defend the said piece or parcel 
of ground and premises and appurtenances unto the said party 
of the second part her heirs and assigns, from and against the 
claims of all persons claiming or to claim the same or any part 
thereof, by, from, under and through them or either or any of them. 

And further, that they the said parties of the first part and their 
heirs, shall and will, at any and all times hereafter, upon the request 
and at the cost of the said party of the second part her heirs or assigns, 
make and execute all such other deed or deeds, or other assurance 
in law, for the more certain and effectual conveyance of the said 
piece or parcel of ground and premises and appurtenances unto the 
said party of the second part, her heirs or assigns, as the said party 
of the second part, her heirs or assigns, or her or their coun- 

59 >el learned in the law shall advise, devise or require. 

In testimony whereof, the said parties of the first part have 
hereunto set their hands and seals on the day and year first herein¬ 
before written. 

WM. W. BRADSTREET. [seal.] 
JULIA S. BRADSTREET. [seal.] 

Signed, sealed and delivered in the presence of 
H. C. WENTWORTH. 

EVERETT L. SMITH. 

State of Maine, 

County of Kennebec, 

I, Everett L. Smith, a Notary public in and for the County afore¬ 
said in the said State do herebv eertifv that Julia S. Bradstreet and 
William M. Bradstreet, her husband parties to a certain Deed, bear¬ 
ing date on the eleventh day of August, A. D., 1887, and hereto 
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annexed, personally appeared before me in the County aforesaid, 
e said Julia S. Bradstreet and W illiam M. Bradstreet being per¬ 
sonally well known to me to be the persons who executed the said 
Deed and acknowledged the same to l>e their act and deed; and the 
>aid Julia S. Bradstreet, being by me examined privily and apart 
rom her husband and having the Deed aforesaid fully explained 
to her acknowledged the same to be her act and deed, and declared 
that she had willingly signed, sealed and delivered the same, and 
that she wished not to retract it. 

Given under my hand and notorial seal this nineteenth dav of 
August, A. D., 1887. 


State of Maine, 

County of Kennebec, **: 

BO I, the undersigned. Clerk of said County and of the Courts 
thereof, the same being Courts of Record, do hereby certify 
that Everett L. Smith whose name is subscribed to the proof or 
acknowledgment of the annexed instrument in writing, was at the 
time of taking such proof or acknowledgment a notary public in 
and for the said County, duly commissioned, sworn and authorized 
to take the same; and further, that I am well acquainted with his 
handwriting, and verily believe that the signature to the said proof 
or acknowledgment is genuine; and further, that the annexed in¬ 
strument is executed and acknowledged according to the laws of the 
State of Maine. 

In testimony whereof. I have hereunto set my hand and affixed 
the seal of said county at Augusta, this 20th dav of August. A. D.. 
1887. 

A. C. OTIS. Clerk" 

Thereupon the plaintiff was recalled for further examination 
and on direct examination gave evidence as follows: 
t The deed introduced in evidence is the one by which my house 
No. 18 First Street. N. E. was conveyed to me. 

Thereupon the plaintiff by her counsel offered in evidence a deed 
from Margaret ,T. Jones to William J. Dante, bearing date May 
25. 1900, and recorded May 31. 1900. in Liber 2493 at folio 133 
of the Land Records of the District of Columbia. The said deed was 
in the words and figures following: 

01 Deed. 

Margarete ,T. Jones. 

to 

William J. Dante. 

Recorded May 31, 1900, 11:12 a. m. 

'This indenture, made this twenty-fifth day of May, in the vear 
of our Lord one thousand nine hundred, by and between 

Marguerite J. Jones, unmarried of Washington, D. C of the 
first part, and 

William J. Dante, of the same place, party of the second part; 
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\Y itnesseth: That the party of the first part, for and in considera¬ 
tion of ten ($10,00.) dollars, lawful money of the United States of 
America, to her in hand paid by the party of the second part, receipt 
of which before the ensealing and delivery of these presents is 
hereby acknowledged, ha* given, granted, bargained and sold, 
aliened, enfeoffed, released, conveyed and confirmed, and does by these 
present* give, grant, bargain and sell, alien, enfeoff, release, convey 
and confirm unto the party of the second part, his heirs and assigns 
forever, the following described land and premises, situate, lying 
ami being in the City of Washington, District of Columbia, and 
distinguished as part of original lot thirteen (13) in Section seven 
hundred and twenty-eight (723), beginning at the northwest corner 
of said lot and running thence east ninety-two (92) feet and to a 
private alley three (3) feet ten (10) inches wide; thence south along 
the line of said alley twenty-two (22) feet six (6) inches; thence west 
ninety-two (92) feet to First Street, and thence along the 
02 line of said street twenty-two (22) feet six (6) inches to 
the place of beginning: together with all singular the im¬ 
provements, ways, easements, rights, privileges and appurtenances 
to the same belonging or in any wise appertaining and all the 
estate, right, title, interest and claim, either at law or in equity, or 
otherwise however of the party of the first part, of, in, to. or out of 
the said land and premises, to have and to hold the said land, 
premises and appurtenances unto and to the only use of the party 
of the second part, his heirs and assigns, forever, and the said party 
of the first part, for herself, her heirs, executors and administrators, 
do hereby covenant and agree to and with the party of the second 
part, his heirs and assigns, that she, the party of the first part, and 
her heirs, shall and will warrant and forever defend the said land 
and premises and appurtenances unto the party of the second part., 
bis heirs and assigns, from and against all claims of all persons 
claiming or to claim the same or any part thereof, or interest therein, 
bv, from, under or through her or them or any of them. And fur¬ 
ther that the party of the first part and her heirs shall and will at 
any and all times hereafter, upon the request and at the cost of 
the party of the second part, his heirs and assigns, make and exe¬ 
cute all such other deed or deeds or other assurance in law for the 
more certain and effectual conveyance of the said land and premises 
and appurtenances unto the partv of the second part, his heirs or 
assigns, as the party of the second part, his heirs or assigns, or their 
counsel learned in the law. shall devise, demise, or require. 

62 Tn testimony whereof, the party of the fimt part has here¬ 

unto set her hand and seal on the dav and vear first herein¬ 
before written. 

MARGUERITE .T. JONES. f* E AL.l 

Signed, sealed and delivered in the presence of 

HENRY E. COOPER. 
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District ok Columbia, To wit: 

I, Henry E. Cooper, a notary public in and for the said District 
de hereby certify that Margerite J. Jones, unmarried, party to a 
certain deed bearing date on the 25th day of May, A. D. 1900. and 
hereunto annexed, personally appeared before me in the said Dis¬ 
trict, the said Margerite J. Jones being personally well known to me 
as the person who executed said deed, and acknowledged the same to 
he her act and deed. 

Given under my hand and official seal, this 26th dav of Mav 
A. D. 1900. “ 

[notarial seal.] HENRY E. COOPER, 

Notary Public. 

Thereupon the plaintiff by her counsel offered in evidence a deed 
from William J. Dante to Margaret J. Jones, bearing date April 17, 
1907, and recorded on April 24, 1907, in Taber 3074 at folio 62 of 
the Land Records of the District of Columbia. The said deed was in 
the words and figures following: 

64 No. 8. 

Deed in Fee. 

William J. Dante 
to 

Margaret J. Jones. 

Recorded April 24, 1907, at 10:12 a. m. 

This deed, made this seventeenth day of April, in the year one 
thousand, nine hundred and seven, by and between 

William J. Dante, unmarried, of the District of Columbia, party 
of the first part, and 

Marguerite J. Jones, of the same place, party of the second part; 
witnesseth: 

That the party of the first part, for and in consideration of ten 
(10.00) dollars, lawful money of the United States of America, to 
him in hand paid by the party of the second part, receipt of which, 
before the sealing and delivery of these presents, is hereby acknowl¬ 
edged, has given, granted, bargained and sold, aliened, enfeoffed, re¬ 
leased, conveyed and confirmed, and does by these present* give, 
grant, bargain, sell, alien, enfeoff, release, convey and confirm unto 
the party of the second part, her heirs and assigns forever, the 
following described land and premises, situate, lying and being in 
the City of Washington, District of Columbia, and distinguished a« 
part of original Lot Thirteen (13) in Square seven hundred and 
twenty-eight (728), beginning at the northwest corner of said lot 
and running thence ninety-two (92) feet to a private alley three (3) 
feet ten (10) inches wide; thence south along the line of said alley 
twenty-two (22) feet six (6) inches; thence west ninety-two (92) 
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feet to First Street, and thence north along the line of said 
Go street twenty-two (22) feet six (6) inches to the place of 
beginning; together with all and singular the improvements, 
ways, easements, rights, privileges and appurtenances to the same 
belonging or in any wise appertaining, and all the estate, right, title, 
interest and claim either at law or in equity, or otherwise, however, 
of the party of the first part, of, in, to or out of the said land and 
premises. 

To have and to hold said land, premises and appurtenances unto 
and to the only use of the party of the second part, her heirs and 
assigns, forever. 

And the said party of the first part, for himself, his heirs, execu¬ 
tors and administrators, do hereby covenant and agree to and with 
the party of the second party, her heirs and assigns, that he. the 
party of the first part, and his heirs shall and will warrant and for¬ 
ever defend the said land and premises and appurtenances unto the 
party of the second part, her heirs and assigns, from and against the 
claims of all persons claiming or to claim the same or any part 
thereof, or interest therein, by. from, under or through him or them 
or any of them. And further that the party of the first part and 
his heirs shall and will, at any and all times hereafter, upon the re¬ 
quest and at the cost of the party of the second part, her heirs and 
assigns, make and execute all such other deed or deeds or other 
assurance in law for the more certain and effectual conveyance of 
the said land and premises and appurtenances unto the party of 
the second part, her heirs and assigns, as the party of the second 
part, her heirs or assigns, or her or their counsel learned in the law. 
*hall devise, demise or require. 

Tn testimony whereof, the said party of the first part has hereunto 
set his hand and affixed his seal the day and year first hereinbefore 
written. 

M WTTXTAM .T. DANTE. Tseal.1 

Unmarried. 

Signed, sealed and delivered in the presence of 
GEORGE H. CAMPBELL. 

District of Columbia, To wit: 

I. George IT. Campbell, a notary public in and for the District of 
Columbia, do hereby certify that William J. Dante, unmarried, party 
to a certain deed, bearing date on the 17th day of April, 1907. and 
hereto annexed, personally appeared before me in said District, the 
sai< 1 Will iam ,T. Dante being personally well known to me as the 
person who executed the said deed, and acknowledged the same to 
be his act and deed. 

^ 1 seal this 23rd day of April, 1907. 

GEORGE H. CAMPBELL, [seal.1 
f notarial SEAL.] Notary Public , /). C. 

07 Thereupon the plaintiff by her counsel asked the witness 

whether she borrowed money from a Mr. Hutchins on or 
about May 31, 1900. To which question the defendant by its coun- 





company, btc., vs. Margaret t . jonbs. 39 

f f we " f, to ttU q , : estio “ s tending to vary the term* of 
the said deed from Margaret J. Jones to William J. Dante, or to 

I>ro\ e that the same was other than an absolute deed in fee simple 
and the court overruled the objection, and an exception was reserved 

rnli,! < ef T ,dai " , ut request; and it was agreed that said objection, 
ruling and exception should apply to any and all testimony tending 

’V ar -\ t,le terms of the said deed, or to prove that the same was 
other than an absolute conveyance in fee simple. Subject to the 

said objection and exception, the witness continued her testimonv 
as follows: 

colon l "I r . [>0Se of the , dee , d froui me t0 Daiite was to secure a loan of 
i 7 snn . TIlere w r , alreadv one deed of trust upon the property for 
$7500 to secure Jackson Brothers. No deed of trust or other paper 

fix « 9 fton the ft? t0 - Dante was given. I gave my note for the 

b« $2600. After giving that deed I went to Alaska and re- 

mamed three years. 

Thereupon the plaintiff by her counsel asked the witness who had 
the possession and use of her house during her absence. To which 
question the defendant by its counsel objected on the ground that the 
witness could not know from personal observation who occupied the 
house while she was in Alaska, and the court overruled the objection 
an ^rif n exce P* 1( ^ n was reserved to the defendant at its request 
thereupon the witness continued her testimony as follows: 

Mv agent, J. C. Weeden, had the renting of the house 4fter 
paying the taxes and the interest on the first trust, the balance of 
the rent was remitted to me to Alaska. I sent the monev from 
Alaska, to pay the interest on the second trust. I returned to Wash- 

1 ioo^ n T ln il 9 ^ 4 \ a i nd ’ Untl1 T moved int0 the house the fall of 
1 JOn, I collected the rents and had control of the propertv mvself 

hince moving into the house in 1905, I have paid no rent ti anyone' 

1 employed the men who repaired the house in 1906 and paid them 
myself Mr. Dante paid none of them, and had nothing to do with 
them. The notice from the Building Department of the District was 
sent to me and I acted upon it. I repaid the monev to Mr. Dante 
and he reconveved the property to me. 

JWeupon, on cross-examination, the witness gave evidence as 

The notice from the Inspector of Buildings was sent to me as the 
occupant of the building. Jackson Bros., of 13tl. street, held the 
first trust on my property to secure payment of $7500. 

Thereupon further to maintain the issues on her part joined, the 
plaintiff by her counsel read to the jury a deposition taken 
69 de bene e**e on December 6, 1910, of William J. Dante a 
witness produced on the part of the plaintiff. The said Dante 
having been first duly sworn, gave evidence as follows- 

f LT ‘"u't L e . al est ?te business in Washington and am Secretary 

Th»!i 1S ° n H .V toh, r 1 have know “ Margaret J. Jones for 15 years. 
Thereupon the plaintiff by her counsel asked the witness whether 

Alr^ .Jones did at any time convey propertv No 13. First Street 
Northeast to the witness. To which question the defendant bv its 
counsel objected at the time of the taking of the deposition ' and 
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upon the reading of the same in court, on the ground that the same 
was incompetent, and tended to prove a state of facts at variance 
with the declaration, and the court overruled the objection, and an 
exception was reserved to the defendant at its request. 

Thereupon, the witness continued to give evidence as follows: 

She conveyed the property to me by deed in fee in May, 1900, 
under the following circumstances: Mrs. Jones was going to Alaska, 
and borrowed $2000 from Mr. Hutchins. Mr. Hutchins insisted 
that she give to the witness a deed to the property, which was to secure 
the advance of the $2000. The amount was represented by a note 
of Mrs. Jones for the amount, with interest. The witness thereupon 
executed and gave Mrs. Jones a paper in w’hieh it was recited that 
witness held the property as collateral security for the $2600, and 
that upon the repayment to me of the said amount, he w’ould execute 
and deliver to Mrs. Jones a deed for the property. Witness never 
claimed ownership in the property. Witness has not the agreement 
between him and Airs. Jones. He had it in his possession for 

70 eight or nine years, and has made diligent search for it but 
cannot find it. Witness reconveyed the property to Mrs. 

Jones in 1907. by deed in fee. The loan to Mr* Jones has been 
paid. 

Thereupon, the following question was asked uv the plaintiff’s 
counsel: 

Q. For what consideration did vou reconvev the property to Mrs. 
Jones? ‘ ” 

Mr. Dalzkll (for defendant) : Objected to. a* incompetent, irrel¬ 
evant and immaterial. 

A. In consideration of the payment of the note, and in accord¬ 
ance with the conditions in the trust agreement which I gave to 
Mrs. Jones in May. 1900. upon the execution by her of her original 
deed to me. 

Mr. Dalzkll (for defendant): 1 move to strike out the answer 
of the witness with regard to the conditions of the trust agreement 
as involving an interpretation of a written instrument not before 
the court. 

Upon the reading of the said deposition in court, the court over¬ 
ruled the said objection and motion, and, upon request of the de¬ 
fendant by its counsel, an exception to the overruling of said objec¬ 
tion and motion was reserved. 

Thereupon, the said deposition continued as follows: 

Between 1900 and 1907, all the rents were paid to Mrs. Jones. I 
do not know who occupied the property in 1905, 1900 and 1907. 
Not considering myself the owner, I paid no attention to it, except 
during about nine months, w’hen I collected the rental from Mrs. 
McKevitt and turned oyer the money to Mrs. Jones, by her direction. 
I never made any repairs, nor paid any one for making any. 

71 Cross-examination : 

The property was assessed in my name from 1900 to 1907. Mrs. 
Jones paid the taxes, through the agent, a Mr. Weedon, w T ho also 
collected the rents. Mrs. Jones remitted the interest to me from 
Alaska. I knew of Weedon’s agency because Mrs. Jones sent me one 
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rln»!'^ !U Til nt f , fr0m 4 laska ; askin g me to criticise certain items for 
repairs. The taking of an absolute conveyance and giving an agree¬ 
ment was not a method usual with me in securing "oans. 

be'Utter^hnvi 1 * th<>t Whl1 * M l f S ' '? ones , was Rwa >’ >" Alaska it would 

ertv 7i °" e *" the 0,tv who cou| d l° ok after the prop- 

ty, and that a deed given to me would give me ihe right to look 

W« Tnl! ,l e( ' t ' h, r 1 wa '*‘ed 9> obtain from M,. jXt 

•«gS t V*?r e l0a " • 1 1 f ,te ' ited 10 Mr Hutchins 
rr ^« of transaction, saying that it looked as though I 

wa f tr >ing to get hold of the property. The return agreement was 

itv tTin t the b nronerf ViS< i d ^ rs | Jones k to recor <i it. I had no author- 
‘ >o sell the property during her absence. The agreement that I 

^ 0ne Lrk lted that s * ,e 1,8,1 borrowed from Stilson Hutchins 

wSnJm en stfe ™-^K te be . arin , g ’ 1 i hink > seven Per cent interest 
pei annum. She paid the note when I gave her the deed in 1Q07 

During the period when I collected the rents, I made no deduS h 

for interest, taxes, or any other purpose, but turned die exact amount 

Hutchins.° Ver *° ^ W The note ™ Payable to “ 

Q. Suppose vou had died during the ownership of this property 

h d ‘ nroo°I t lded K b >' testame,lta ry provision or otherwise, that the 
„ property should revert to Mrs. Jones? 

* J Il d ? . no( - believe I had, but I gave Mrs. Jones in- 

structions that in the event of my death, she was to record 
the paper I gave her. It was a regular legal document, executed 
M° re a notary and ready for recording, and if she did not record 
it was her own fault. The papers were prepared bv Clarence Q 
an attorney of this city. I dfd not Murn the noteto 
Mrs. Jones, but she may have it at any time. It has been paid in 

Thereupon it was stipulated by and between the parties, bv their 

3,1 toi^tL del 8 ' r 6 def T knt lon ‘Pa»y bud 1 ; the tunnel re- 
uitf t0 if , ec ara i011 8,1,1 testimony in this case, on Capitol 
Hill, under and pursuant to the provisions of a contract entered mt,, 

\Vash!n^onR fe R da c * CO, I'I ja ‘ ly «nd the Philadelphia, Baltimore and 
" asn'iigton R. R. Co., which contract is to be deemed to have been 
tern! into the record as a part of the plaintiff’s evidence in the case 

m t,H. r > r P pT a, K U, . a P er ^, issued ^ the Commissioners of the 
R R Co f C :3 b,a to t th< ! P ! uladel P hla > Baltimore and Washington 

w " .. . 

The said contract is as follows: 

73 V Jr h nf ag T n, ® nt made this tenth day of December in the 

, . y 681 °J aur Cord one thousand nine hundred and three (A D 

1903) by and between The New York Continental Jewell Filtration 
Company, a Corporation, party of the first part hereinafter cS 
Contractor, and the Philadelphia, Baltimore and Washington Rail- 
road Company a Corporation, hereinafter called “Railroad Com- 
pany, party of the second part: 

' Tha n th « Contractor agrees with the Railroad Com¬ 
pany, for the consideration hereinafter named, to furnish all mate- 

6 — 2286 a 
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rial and provide all labor necessary for, and construct, finish ami 
deliver within four hundred (400) working days, two (2) Tunnels, 
parallel and contiguous each to the other, with room for one (1) 
track in each tunnel, in the City of Washington, in the District of 
Columbia, beginning at and including the south portal just south 
of the southwest house lines of D Street and New Jersey Avenue 
southeast, thence parsing under the intersection of these streets and 
through railroad and government property and the western half of 
First Street southeast to the south side of B Street southeast, thence 
under the west side of First Street to the north >ide of C Street 
northeast, and thence continuing under the west side of First 
Street to the north side of 1) Street northeast (but not includ¬ 
ing a portal at the north end of the tunnels), all in strict ac¬ 
cordance with the specifications and plans hereto attached (said 
plans being marked Exhibits “A,*’ “B” and “C”) and made a part 
of this contract. The portions of the work between the said south 
portal and the south side of B Street southeast, and between the north 
side of C Street northeast and the north side of D Street northeast, 
may be built by the “cut and cover” process; and the portions of the 
work between the south side of B Street southeast, under the 

74 west side of First Street to the north side of C Street northeast, 
to be built as a driven tunnel. 

The above specified period of four hundred (400) working days 
shall begin immediately after the contract shall have been finally 
approved by both parties: notification shall have been given by the 
Railroad Company to the contractor to proceed wiih the work, and 
the contractor shall have been provided with adequate authority 
for the continued use of the necessary grounds of the Railroad Com¬ 
pany for construction purposes as hereinafter set forth. 

Said Railroad Company hereby agrees, in consideration of the 
foregoing and of the performance of the agreements herein con¬ 
tained on behalf of the contractor, to pay said contractor for each 
lineal foot of completed twin tunnel section Two hundred and 
sixtv-four (264) Dollars; and in addition thereto if so ordered by 
the Chief Engineer, for archways in the central wall, spaced one 
hundred (100) feet centre to centre of archway, as shown on Ex¬ 
hibit “B”, the further sum of Five (5) Dollars and Seventy-five 
(75) Cents per lineal foot of finished tunnel; for electrical wire 
ducts, as shown on Exhibit “B”, the further sum of Twelve (12) 
Dollars and Sixty-five (65) Cents per lineal foot of finished tunnel: 
for each manhole for electrical wire ducts, as shown on Exhibit 
“B”, the further sum of Five hundred (500) Dollars. 

For all work outside of main tunnel, and for work and material 
not shown on Exhibit “B”, including south portal of the tunnel, 
the Railroad Company agrees to pay to said contractor the 

75 following prices, to wit: 

For excavation in open cut, One Dollar and Fifty Cents 
($1.50) per cubic yard. For extra excavation in driven tunnel. 
Three (3) Dollars per cubic yard. 

For concrete in open cut. Seven (7) Dollars per cubic yard. For 
extra concrete in driven tunnel. Ten (10) Dollars per cubic yard. 
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For brick rings of arches, Sixteen (16) Dollars per cubic yard. 

ror cut stone piers of sandstone under Government Building. 
Twenty (20) Dollars per cubic yard. 

For w aterproofing in open cut, including cement or brick covering, 
I hirty (30) Cents per square foot. For waterproofing in driven tun¬ 
nel, Fifty (50) Cents per square foot. 

For single terra-cotta ducts, in place, together with iron straps 
and supports, as shown on detailed plan. Twentv (20) Cents per 
lineal foot. 

For four-inch cast iron drain pipes, in place. One Dollar and 
Fifty Cents ($1.50) per lineal foot, the price per lineal foot to in¬ 
clude necessary bends and “T” connections. 

For twelve-inch cast iron drain pipe, in place. Three (3) Dollars 
per lineal foot, the price per lineal foot to include necessarv bends 
and “T” connections. 

For each set of %-inch iron steps on bench vralls. Ten (10) 
Dollars. 

For set of cast iron drain plates and seats for same alongside of 
track in the tunnel floor, Twenty (20) Dollars. 

For granite facing of south portal and wing walls and for granite 
arch ring. Fifty (50) Dollars per cubic yard. 

Provided, that all material is to be measured in place and the 
payments are to be made on or before the fifteenth day of each 
month upon estimates for work done during the preceding month, 
the Railroad Company to retain ten per centum of the amount of 
the estimates until the work shall have been finally completed ac¬ 
cording to the contract and specifications and accepted, and until 
after the expiration of the period of three (3) months 
1 tlie law. in force in the District of Columbia for 

the filing of Mechanics’ liens. Provided further, that no extra 
price shall be paid for overhaul and that no men or materials shall 
be transported free on account of this contract by said Railroad Com¬ 
pany, and that no claims for extra work shall be allowed unless such 
work shall have been specially contracted for in writing bv the 
Chief Engineer of the Railroad Company. Provided further, that 
payments shall only be made upon the certificate of the Engineer 
of the Railroad Company in charge of the work, but the giving of 
such certificate shall in no w r av lessen the responsibility of the con¬ 
tractor to replace work not according to the contract and specifica¬ 
tions or not satisfactory to the said Chief Engineer. 

Tt is further agreed by and between the parties hereto: 

I. The Contractor is to provide all manner of labor, materials, 
apparatus, machinery, appliances, power, light, and all other things 
needful or necessary for the performance of the work in strict ac¬ 
cordance with the attached drawings and specifications forming 
a part of this contract and to the satisfaction of the Chief Engineer 
of the Railroad Company, and shall make no sub-contract for the. 
work upon said tunnel, excepting for the delivery of materials, with¬ 
out the consent, in writing, of said Chief Engineer. All work to be 
done under the supervision of the Engineer of Construction or As¬ 
sistant Engineer in charge of the work (Engineer of Construction 
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or Assistant Engineer herein and in the attached specifications being 
designated Engineer unless otherwise noted), who shall decide 
77 all questions which may arise as to the quality and sufficiency 
of materials: the character and correctness of the work, and 
the payments therefor, and should the Contractor and said Engineer 
fail to agree thereon, then said Contractor may apply to said Chief 
Engineer, whose decision shall l>e final. During the time any such 
question may he under consideration hv said Chief Engineer, the 
work shall go on unless said Chief Engineer direct that it he sus¬ 
pended. The contractor shall at all times tender all necessary 
and sufficient facilities to said Chief Engineer, and Engineer, or their 
authorized representatives, for the proper inspection of the work 
and materials, and shall remove any incompetent workman upon 
l»eing directed so to do by said Engineer. The contractor shall 
deliver over the tunnels to said Railroad Company in a perfect, 
clean and serviceable condition when completed. 

IT. The contractor shall put up and maintain such barriers, and 
warning signals as should effectually prevent any accident in con¬ 
sequence of his work, for which the Railroad Company, the United 
State*, the District of Columbia, or any of them, may become liable, 
and the Contractor shall hold and save harmless the Railroad Com¬ 
pany. the T nited States, and the District of Columbia, or any of 
them, from any and all damages occasioned in any way bv its act* 
or neglects, or that of its agents, employees, or workmen, in con¬ 
nection with the execution of the work herein provided for, pro¬ 
vided. however, that the contractor shall not be responsible for any 
consequential damage or liability due to the construction of said 
tunnels. 

TIT. The Contractor agrees, at its own cost and expense. 

1 ^ to take care of and provide all necessary false work, machinery 
and appliances and labor for sustaining, guarding, removing, 
changing or altering all water mains and gas pipes, sewers, passenger 
railway tracks and railway, telephone, electric light and other con¬ 
duits, and any other lawful obstruction which it may encounter in 
doing the work upon the tunnels, and also for supporting and sus¬ 
taining the streets, avenues, sidewalks and alleys over said tunnels 
and all buildings and structures thereon and traffic thereover, and 
also agrees to obtain from the proper authorities of the District of 
Columbia the necessary permits to make any changes which may be 
necessary in said streets, avenues, alleys or sidewalks, or in’the 
location of said water mains and gas pipes, sewers, tracks and con¬ 
duit*. and after the completion of said tunnels agrees to restore 
the streets, avenues, sidewalks and alleys which may be interfered 
with by the construction of the same to’the condition in which they 
are at present, to the satisfaction of the Commissioners of the Dis¬ 
trict of Columbia, within sixty (60) days after the date when said 
tunnels shall have been completed. Provided that the Contractor 
shall not be called upon to regrade any streets, avenues, sidewalks 
or alleys whose present grade is below the line of the top of the 
tunnels. 

IV. Should the Contractor, in the judgment of the said Chief 
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Engineer ("Inch shall he final and conclusive), at anv time during 
the progress of the said work become insolvent or cause or permit 
any neglect or suspension of work, or refuse or neglect to supply a 
sufficiency of materials or workmen or fail or refuse to eor- 
<9 rect or remove any work condemned by the said Chief Engi¬ 
neer or the Engineer in charge of the work, or fail to comply 
with any of the provisions of this contract, or anv of the terms of 
the specifications or plans forming a part thereof, the Railroad Com¬ 
pany shall have the right and power to immediately enter upon ami 
take possession of the premises and work upon said tunnel, and may 
... , .. _ <iftpr giving thirty (30) days’ notice, in 

writing, delivered to the Contractor, or at its place of business, where¬ 
upon all claims of the contractor upon the Railroad Company shall 
cease and said Railroad Company may provide materials and work¬ 
men to complete the work upon the said tunnels, and the expense 
of said notice and of completing said work shall be deducted from 
the amount due or to become due to said contractor under this 
contract; and in the event of such insolvency, neglect or default 
upon the part of said contractor, and the hiking possession of the 
tunnels and work by said Railroad Company, no false work, scaf¬ 
folding. machinery, apparatus, tools or appliances shall be removed, 
so long as the same may be required by said Railroad Company to 
complete said work; Provided, if any balance of the amount pay¬ 
able under this contract remains after such insolvency, neglect or 
default bv said contractor, and the completion of said work hv said 
Railroad Company, then the same shall belong to said contractor 
or the persons or corporations legally representing it. but the Rail¬ 
road Company shall not be liable or accountable in any way for the 
manner in which it may have had the work unon the tunnels com¬ 
pleted or the price that it may have been required to pav for labor 
and materials. 


V. Should the Railroad Company at any time during the 
progress of the work upon said tunnels require anv altera¬ 
tion in or addition to said work, it shall have the power to make 
such changes without in any wav affecting the obligations of the 
parties under this contract, but the additional cost, if anv. of such 
changes shall be agreed upon, in writing, between said contractor 
and the Chief Engineer of said Railroad Companv. which agree¬ 
ment shall state the extension of time, if any. which is to be granted 
bv reason thereof. 


VI. If from any cause it should he found necessary by said 
Railroad Company to postpone or entirely suspend the work herein 
contracted for. the Railroad Company reserved the right to stop 
the work on this contract by its Chief Engineer giving thirty (30) 
days’ notice of the same, and giving the said contractor a final esti¬ 
mate for all work done to that date. 


VTI. At the time of the execution and delivery hereof the con¬ 
tractor agrees to furnish to the Railroad Comnanv a bond of in¬ 
demnity in the sum of One hundred thousand (100.000) Dollars, 
with good and sufficient surety, to be satisfactory to the Railroad 
Company, to indemnify and save harmless said Railroad Company 
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on account of any and all matters growing out of the performance 
of this contract by said contractor and to secure the faithful and 
prompt performance of this contract and all duties and obligations 
imposed upon the contractor hereunder. 

VTIT. The Railroad Company hereby agrees to furnish at its 
own expense, for the use of the Contractor, the materials for a 
single track railroad siding from the Philadelphia. Baltimore 
HI and Washington Railroad to a connection with the proposed 
line of the tunnel, ending approximately at the south portal 
thereof. But the contractor shall, at its own expense, do all grading 
and tracklaying necessary for this siding and shall maintain the 
same in good condition for operation during the continuance of this 
contract, and at the completion thereof shall restore all streets or 
premises to their original condition. 

TX. The Railroad Company shall provide without charge to the 
contractor at the portal of the tunnels, or at such other point as may 
he hereinafter mutually agreed upon, sufficient gravel trains upon 
which the contractor may load the excavated material from the 
tunnel and south approach thereto. 

The Railroad Company further agrees to transport at its own 
expense such material to the south approach of the Tx>ng Bridge 
or to any other point which it mav select within the same distance 
of the portal of the tunnels. The Contractor agrees to unload 
*aid material at such point of disposal, furnishing therefor at its 
own expense, all necessary labor, tools and appurtenances. 

X. The Railroad Company further agrees to give to the contractor 
for use in connection with the execution of this contract free right 
of occupancy during the continuance of this contract of the property 
within the <haded boundarv ines shown on the attached blue print, 
marked Exhibit “C”. 

Tn witness whereof, the parties hereto have caused thc^e presents 
to be executed in duplicate in their corporate names and under 
their corporate seal«. the day and year first hereinbefore 
82 written. 

THE NEW YORK CONTINENTAL 
JEWELL ETLTRATTON CO.. 

By .TNO. DOUGHERTY. President. 

Attest: 

.TNO. C. SYMONS. A**t. Treat. 

PHILADELPHIA. BALTIMORE WASH¬ 
INGTON RAILROAD CO . 

By A. .1 CASSATT. President. 

Attest: 

LEWIS NETLSON. Seeretarp. 


The said permit is as follows : 

83 Washington, D. C.. September 10 th. ’08. 

Permission is hereby granted the Philadelphia. Baltimore and 
Washington Railroad Company to construct a double track tun- 
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nel and approaches, as authorized and required by Act of Congress 
approved February 28th, 1903, commencing at a point of the rail- 
road of the P. B. <fc W. R. R. Co., at or near the ciossing of Second 
Street, Southwest with a viaduct at the elevation of said railroad 

w?h ld ?Qm° r the Att of Congress (No. 49) approved February 
19 ? 1 - c cr0 ^ , o ' 8 M V f 1 ’ Vlr *l ma Avenue, Sq. 040, First Street 
Southwest, Sq. 638, Delaware Ave. southwest, sq. 582, Canal and 
South Capitol Streets, to and through square 693 thence in tunnel, 
lrom its portal at the northeast corner of sq. 093; passing under 
*, v Jersey Ave. and D Street, southwest, still cur.ing and passing 
through square 690, to the intersection of First Street, and B Street 
thence on the west side of, and under First Street east, to E Street’ 
north, thence to a connection with the tracks of the terminal in the 

Lnion Station to be erected at Delaware and Massachusetts avenues 
northwest. > 

Also for the purpose of transporting construction materials, dis¬ 
posal of excavation, etc., to construct and operate by steam or electric 
power, a temporary standard gauge surface track from the tunnel 
portal at Virginia Ave. east of South Capitol Street, crossing Canal 
and Capitol Streets and through the bed of the east roadway of South 
Capitol Street to Virginia Avenue. 

Also, to construct temporary narrow gauge construction track to 
lie operated by electric power, from the tunnel portal in square 693 
to Halt and Q Streets, southeast, passing over Canal Street in to the 
east roadway of South Capitol Street, thence south to G 
M Street, thence on the east side of the roadway of South Capitol 
Street to K Street, thence by a curve into K Street, thence 
on the center line of K Street to Half Street, east, thence bv a curve 
to the west sidewalk and parking space of Half Street, southeast to 
% ^ r eet, thence by reverse curve across N Street into the center line 
of Half Street, thence south on said center line to Q Street ; the track 
to be elevated from the tunnel portal in square 693 to I Street and 
on the surface from I Street, southward, conforming in alignment 
and grade to the plans submitted and approved by the Commission- 
ers of the District of Columbia and filed in the office of the Engineer 
of Highways. 

Also, to erect a temporary pile wharf in the Anacostia River on the 
line of Q Street southeast, so constructed as not to interfere with the 
flow and current of the river, and not exceeding 85 feet in width so 
as to be wholly within the limits of Q Street; also, it must not extend 
further east than 500 feet from the center line of Half Street, so as 
not to project beyond the wharf line as established by law. 

Also to do such excavating and dredging, adjacent to said wharf 
ns may be necessary to its usefulness. 

Also, to construct and operate by steam or electric power, such 
switches, turnouts, and sidings, etc., as may be necessary to connect 

the wharf and track on Half Street, as authorized above, and expedite 
the hauling and handling of materials. expedite 

Also, for the temporary occupation of so much of the public space 
in the vicinity of Half and Q Streets, southeast, as may be necessary 
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for the borage of materials and a* may be available for the purpose 
under the following conditions; 

85 That portion of the line of tompoit**y traces passing 

through paved of improved surface shall be constructed with 
the top of the rail at the grade of the pavement or improved surface 
and the space between rails and one foot exterior thereof shall be 
planked boarded or otherwise paved so as to provide and afford com¬ 
fortable and safe crossings for persons and vehicles; where surface 
is unimproved planked or paved crossings must be maintained be¬ 
tween parking lines at all street crossings. 

In the operation of all surface tracks watchmen and flagmen must 
be employed to warn the public of the approach of all motors, cars 
or trains at street intersections or elsewhere where necessary as di¬ 
rected from time to time by the Engineer Commissioner or his agents. 

No work is authorized under this permit the detailed plans of 
which have not l>een approved by the Commissioners of the District 
of Columbia, nor is anv proceedure authorized hereunder that shall 
operate to close any street, alley or way provided by law to be closed 
unless all of the property abutting on the portion of such street, 
alley or way provided to be closed shall have been first acquired as 
provided by law. 

All work shall he done in accordance with the plans approved by 
the Commissioners of the District of Columbia, at the risk and ex¬ 
pense of the P. B. & W. R. R. Co., and the responsibility for any and 
all accidents and damages to persons and property directly or indi¬ 
rectly resulting from, due to. or connected with the construction, 
maintenance or operation of the work, whether done by the P. B. 

A: \Y. R. R. Co., or others in connection with it, shall be as- 
8t> sumed by the Philadelphia. Baltimore, & Washington Rail¬ 
road Company. 

All work shall he so arranged and conducted as to inconvenience 
the public as little as possible and suitable and sufficient means must 
be employed to maintain and protect travel on all intersecting and 
adjacent streets and highways, by providing such roadways, bridges, 
fences, barricades, lights and watchmen as may be necessary in the 
opinion of the Commissioners of the District of Columbia, to afford 
the least inconvenience and danger to persons and property and the 
Police Regulations governing the storage, lighting, and protection 
of materials in the public space shall be fully observed, as will also 
the application of these regulations to the general conduct of the 
work. 

No blasting will be permitted under this permit and no explosives 
of whatever nature or intended purpose shall be stored upon the 
work, but, should it become necessary to use explosives, special per¬ 
mits in each case must be obtained before any such work is done; all 
steam generators or boilers, or compressed air receivers or reservoirs, 
or locomotives or motors, shall be tested for pressure and sendee- 
ability. as provided for by law*, before being put into sendee, by the 
District Inspector of Boilers, and his certificate of serviceability shall 
be kept upon the work and be readily accessible. 

No dynamo furnishing power for any purpose shall have either 
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»; s; triritrtiut 

Part '-! T, d K UC r,i hr0U i h ,he rails or otherwise; also, 8 so much of 
effect March *1 st***! fljvf Re ? ulatl0l ? s of the District of Columbia, in 

observ'd* 1 4* « “L&S 

observed. Temporary sheds for office purposes and for the storage 

"hi^ f30W^. r nnlS T-'n^ erected if necessary but not Sfn 
inp nr itho ^ e * et °! anj u ln ^ or krick building. No shed build- 

unlei tfmTttedToT *¥' be erected or ">mntafned for habitation 
W R r p! a !f “ €ne "I e,lt or '"dging house by the P B & 

conditions^oflio-ht he^^d Ubj T‘i bv '" tent *° a11 th « Washington 
fnr »u \ * * leat . an< ven tilatioii, provided for and required 

iLhC bu ' ldl "^. b y the Health and Building RegulationHfThe 

^.4X:..■«* •* »oh 

All temporary buildings shall be remove.! by the railroad con. 

K»ri»«ar.. 1 *-VS sr 

1e Tr: Ve f, tllation shaf,s may be constructed at locations 
SK !lin h !? f a I a l'P rove d and they shall not exceed six feet in 
diameter and be strongly braced and suitably barricaded and 

vehicles^ n ’ 8ht SUfflC ' ent,y li « hte<1 ' nsure safety to pers and 

Such temporary tracks as may l>e necessary to the prosecution of 
tl.c woik may be installed within the riuht-of-wiv p,;. . 

Company; also such derricks, boilers, enSes and otheTmachS 

m,c“r n it n to P K^ bU !, ' hey n,USt he *» arranged and con- 
smiciea as not to be an impediment to travel or d'fnrormi- *1 • 

operation to either persons or property and in thp nJ w *i» i? ir 
\ 11 * i i • i ^ ^ inconvenienced as possible. 6m 

., , , 01 an< inflammable materials, in store, must be isolated and 
suitably protected to avoid danger to abutting property 

All construction material and public property of Whatever nature 
taken out of the street and not previously paid for bv the Raiiroad 

^Zct ny r rf b f. d, TT of “ the ConmLioner of the 

Du tnct of Columbia shall direct, and any such material or nroDertv 

destroyed or unaccounted for by the Railroad Company „„iTbe 

P a,df ' ,r " r re P lao ? d b >' them and no sewer, water o- lighting fixture^ 
or appurtenance to the premi.ses of the any abutting property ‘Hi 
be disturbed or destroyed, until provision has been made fey said 

7—2288a 
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Railroad Company for continuing such service, it being the inten¬ 
tion hereby that no property shall lx 1 deprived of any such privilege 
now enjoyed. 

Inspectors representing the Commissioners of the District of Colum¬ 
bia and appointed for the purpose, shall have access to the work at 
all times. They will look after the public interests and con- 

89 veniences and also see that the laws, regulations and ordi¬ 
nances of the United States and District of Columbia are 

complied with, and it shall be their duty to invite attention to any 
neglect, oversight or disregard of the terms of this permit and to 
insist upon their enforcement. 

The Philadelphia, Baltimore A Washington Railroad Company 
shall deposit with the collector of taxes of the District of Columbia 
the sum of three thousand dollars ($3,000), and such further sums 
from time to time as may in the opinion of the Commissioners of the 
District of Columbia be necessary to defray such expenses as may 
be incurred by the District of Columbia in making good all damages 
to any District work injured and in restoring all pavements disturbed 
bv changes made in connection with said work; provided, that when 
the work is completed, such amount as shall not have been expended 
shall be returned to said Company within ninety days, and com¬ 
plete it/mized statement of all expenditures made in full. Restora¬ 
tion of and repairs to pavements, etc., and all other municipal prop¬ 
erty will be done by the District of Columbia, or its agents and the 
cost of the same will be charged to this deposit. 

This permit shall be limited to one year from date of issue, but 
may be extended by the said Commissioners beyond that date. It 
is subject to suspension or revocation at any time, should cause for 
such action appear to the Commissioners. In the execution of the 
work hereunder all laws and regulations of the United States and 
of the District of Columbia shall be strictly observed 

This permit shall not be effective until accepted in writing by 
the Railroad Company. 

90 By order of the Commissioners of the District of Columbia. 

(Signed) H. M. WOODWARD, 

Permit Clerk, D. C. 

The Philadelphia, Baltimore and Washington Railroad Company 
hereby accepts the conditions of the foregoing permit. 

(Signed) -. 

91 The foregoing was all of the evidence offered in chief on 
the part of the plaintiff. 

And thereupon the defendant by its counsel moved the court 
to order a non-suit and to instruct the jury to render a verdict for 
the defendant upon the said evidence for the plaintiff and the 
stipulation entered into by counsel in the course of the trial, upon 
the following grounds: 

1. The evidence adduced by the plaintiff shows that at the time 
of the commission of the grievances alleged in her declaration, she 
was not the owner in fee simple of the premises at No. 13 First 






COMPANY, ETC., V8. MARGARET J. JONES. 51 

Street. X. E., as alleged, and that she had no title in or to the same 
>ueh <i> to enable her to maintain this, an action at law for the damage 
alleged to have been done the said premises. On Mav *>5 1900 
over five years before the defendant began the construction'of the 

Hirers th f p, r tiff the -<1 premi^t 

. . i". 1 v? ° P’ante, who continued to hold the title so con- 

veje to him, until April 17, 1907, or about a year after the defend¬ 
ant completed the construction of the part of the tunnel extend?™ 
along hirst Street between North Capitol and A Street, N E Dm- 
ing that time there was nothing of record to show that plaintiff 
had any interest whatever in the premises. There is no competed 
evidence that during the time that the fee in the premises was held 
>y Dante, the plaintiff held any right of reversion or other interest 
!?(' /" , < T lU, [ ,le ’ ,r ! sm< ] P ren,i «es. The only evidence on that sub- 

r Dante ^ H ' irtue , of "«* *4* document execuTd 

■ - 1 ,1.,' ut not recorded and not produced at the trial, the 
plaintiff had an equity of redemption which would have been 
cognizable, if at all. by a court of equity. 

to nlJnliff- «?. va ™ nre between the evidence with respect 

o plaintiff s title to the premises in question, and the avermentsof 
her declaration on the same subject. 

3. There is no evidence that the defendant did not exercise due 
care in the construction of the tunnels, to prevent the caving in of 
the excavation and the settlement, of the overlying and adjacent 

oo ,i. jr a , noe snp b evidence, it must be assumed 

• - * hut <he defendant exercised due care in doing that, work 
It appear that the construction of the said tunnels, where and 
as they were built, was authorized and required bv act of Congress 
I he work was one of public improvement, and for the benefit of the 
whole public. The site of the work was a public street, owned bv 
the United States in fee simple. The defendant’s work was done as 
the agent or instrument of the Philadelphia. Baltimore & Washington 
Railroad Co., employed to construct the tunnels in the place and in 
the manner required by act of Congress, in other words, to exercise, 
for it and in its behalf, an authority which had been conferred 
upon the railroad, and to discharge an obligation which had been 
imposed upon it by act of Congress. There was no encroachment 
upon the plaintiff s premises. It is alleged that the damage com¬ 
plained of was and is the consequence of the construction and ex¬ 
istence of the public improvement, which was authorized and required 
bv act of Congress. The damage complained of is dW„ m „h*nvr 
inpma. for which the defendant cannot be held liable. 

4. The testimony admitted in evidence tends to show that the 
damage of which the plaintiff complains occurred in part while 
the defendant was engaged in constructing the tunnels in question 
and in part after their completion, and after the railroad had begun 
to run it« trains through the tunnel. The plaintiff complains, too. 
that the settlement of the ground on which her house stands and 
her damage, is continuing to this day. No attempt has been made to 
separate the plaintiff’s damage which occurred during the construc¬ 
tion of the tunnels by this defendant, from that caused by the 
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presence or existence of the completed tunnels, or that caused by 
their operation bv the railroads. If answerable for any part of 
plaintiff's alleged damage, the defendant cannot l»e holden for more 
than that caused by its own work done in building the tunnels. 
Congress is answerable for the presence of the tunnels, and Congress 
or the railroad, or both, is or are responsible for their operation 
by railroad trains. There is no evidence upon which the jury can 
separate the several parts of plaintiff’s damage and. in the 
93 absence of such evidence, the jury should not be permitted 
to render any verdict for plaintiff. 

5. The plaintiff was entitled to lateral support for her land 
in its natural condition, from the soils adjacent to it. contained 
in the parking along the east side of First Street. But this right 
of lateral support did not extend to land underlying the street and 
distant 70 feet from the building line, which formed the boundary 
of plaintiff s land, nor did the right of lateral support extend to 
plaintiff s land with the superadded weight of her house. There 
i« no evidence tending to show that plaintiff’s land would have settled 
as much as it is alleged to have done, or settled at all, but for the 
house standing upon it. 

Said motion, after argument, was overruled bv the court, for the 
following reasons: 

O f The Court : The time that the Court has had in which to 

consider the questions that arise upon this motion to direct a 
verdict, has been altogether too brief to enable me to formulate m\ 
view* in a wav that is satisfactorv to myself, or to give you as clear 
an understanding of the conclusion T have reached, as T would like. 

These questions are of exceeding importance and far reaching 
in their influence. They are twofold. First, the Court is asked 
to direct a verdict in favor of the defendants upon the testimony 
of the plaintiff, on the ground that there is a variance between the 
allegations of the declaration and the evidence or proof touching the 
plaintiffs title to this property. 

The declaration avers that “at the time of the committing of the 
damage' and grievances hereinafter mentioned the plaintiff was and 
from then hitherto has been, and still is. the owner in fee simple 
and in possession of certain houses and lands, with the appurtenances, 
to wit premises known as No. 13. in the City of Washington. Dis¬ 
trict of Coumbin. on First Street, northeast.” 

Whereas, the proof shows it is claimed that she was not in fact 
the owner in fee simple of the premises at the time of the alleged 
injury to her property, and therefore it is. urged there is a fatal 
variance, and that the cause must be dismissed for that reason. 

To meet that situation the plaintiff was permitted to offer evidence, 
'iihieet to the objection of the defendants, explaining the character 
of her title, the ruling upon which motion, or admission of the evi¬ 
dence. was reserved hv the Court until the plaintiff’s ease was com¬ 
pleted The testimonv is to the effect that this plaintiff has been in 
T >oscc«sion of this property, or was then in the possession of it, through j 
her tenant: hut that she had eonveved the property in fee simple ■ 
to a man l»v the name of Dant. as security for $2600 loaned to 
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her prior to her going up to the northwest. It was testi- 
° fip< ; '. he C» ve h f note for this $2600, payable in a given time 

property"* \i th P 'T she exeouted "» nh-olute deed for the 

property At the same time, there was executed a declaration of trust 

explaining the purpose for which this deed was executed and which 

note' iff ’ aooord ' n t I '° the testimony, that upon the pavment of the 
note the property should be reconveved. 

, , " s , ,ia l’ pr declaring this deed was simply held in trust, is not 

is nolaMe^fi^A iK ex P ,ana *| nn l>eing that while the grantee. Dant. 
, not able to find the paper, he has been hunting for it, he testifies 

hi noll^ me and T nnl find i,: vp « » lp of the opinion it is in 
nis possession somewhere. 

1 think that that explanation was sufficient to justify the oral 
wha Vn nt r ap f P rovided or contained. That Wing 

Tn T’ h « k 'j, ,s . oaee foil* clearly within the ca«e of Teal vs. Walker 
i • 1 j , 18 l,r £ e< * here, even upon the situation as T have ex¬ 

plained it. that a deed absolute upon its face cannot be shown to he 

rourt'said* "" a<t '°" ° f law; ° n,v 0, l" itv ' Tn 'hot case, the 

deed absolute upon its face and intended as a security for the 

sela^e oont m ° neV ' S H mOrtRaC0 evp " nt Iaw ^ accompanied by a 
separate contemporaneous agreement, in writing, to reconvev upon 

the payment of the debt.” ' ^ 

V 1 ™ ‘ hp anthority of that case I think the variance not fatal 
anrl is not such a variance as would justify the Court in directing 
a verdict in favor of the defendants. ureenng 

The other ground upon which this motion rests is that no cause 
of action arises ,n favor of this plaintiff at all. for the reason™,* 
hat improvement, to wit, the construction of the tunnel under the 
p 6 lEl ufT'"*' along the west side of First Street, to the 
.on stat A 10n - was a public improvement there is no liability 
of nroof "th!? £ a ° f l h,S defendant to the plaintiff, in the absence 
,1*3* that .. th S W ° rk wa °,done negligently and unskillfullv So 
that the question presented here is. Was this a public improvement 
This at once involves the question of what is a public improve: 

the"i "yd- a public improvement is an improvement for 

p ^ a "d benefit of the public generally. To illustrate- Work in 
establishing and maintaining public highways and public streets con¬ 
stitutes a public improvement, for the reason that such public high- 

wavs and streets are established and maintained for the henefitlf 
the public generally. or 

be^efiTof th^nnKt! n<1er ” n lbli ° J' iph,vav or f ‘ treet - for the use and 
o i Cenerallv, quite as much as a bridge constructed 

mer such highway or street, for the use and benefit of the public gen¬ 
erally. comes within this definition of a public improvement 

ChlaVW S Vqf 1 ‘ h it ? ,i0ag ° , Rai , lwav offainst 

rncago. l . h., 635. Tn that case the legislature of the State 
made the city an agent in the performance of a public duty namelv 
to construct a State highway for the use and benefit of the public 

heWUiat the *i lnnp ' , ^. n,| d er ' h e Chicago River. Tt was therefore 
held that the City of Chicago, thus appointed and authorized by law 
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to make this improvement, was not answerable for consequence in 
damages, if the citv acted within its jurisdiction and with care and 
skill. Tf in that case the legislature had authorized the railroad 
corporation, or even commanded it, to run its tracks through a 
tunnel to he constructed bv it for its own exclusive use. the rule of 
law would have been quite different. A tunnel under a street or 
highway, not for the use of the public generally, but for the exclusive 
use of a railroad company, is not a public improvement. That is. 
it is not an improvement by the public and for the public, but by the 
railroad and for the exclusive use of the railroad. 

07 To further illustrate, the opening, grading and maintain¬ 

ing of the public streets of Washington by the Commissioners 
of the District, pursuant to authority vested in them by Congress, 
is a public act. by and for the benefit of the general public. But the 
construction for railroad purposes of a tunnel under a street by a rail¬ 
road company, pursuant to the authority or even the mandate of 
Congress, is not a public act. but the act of the railroad not for the 
!>enefit of the general public but for its own benefit. The fact that 
the public shares in the benefit does not make the work a Government 
work so as to accord to such railway company governmental exemp¬ 
tion No case has been cited holding that a railroad or other private 
cor)Miration possesses or can possess governmental exemption. 

For these reasons the motion to direct a verdict for the defendant 
will be denied. 

98 & 95) And thereupon to the overruling of the said motion, on 
request of the defendant by its counsel, an exception was 

reserved. 

Thereupon, in order to maintain the issues on its part joined, the 
defendant produced as a witness Robert II. Pearman. who having 
been first duly sworn, gave evidence tending to prove that he is and 
was a photographer and during the years 1905 and 1900 was em¬ 
ployed by the defendant to take photographs along the line of the 
tunnel: that he took some 500 or 000 such photographs for the de¬ 
fendant. The witness identified the negatives of the photographs 
Exhibits Jones 1, 2 and 3, as having been taken by him on March 23. 
1905. and the said negatives were introduced in evidence, marked Ex¬ 
hibits Pearman 1, 2. and 3 respectively. 

Thereupon in order further to maintain the issues on its part 
joined, the defendant produced as a witness John B. Handley, 
who being first duly sworn, gave evidence tending to prove that he 
was a photographer, and that he had made, at the request, of the 
defendant, enlarged prints from the negatives Pearman 1 and 2. 
the said prints being those referred to as exhibits Jones 1. 3. and 
an enlargement introduced in evidence and marked Exhibit Jones 
No. 4. 

And thereupon, further to maintain the issues on its part joined, 
the defendant produced as a witness Lloyd D. Smoot, heretofore 
sworn as a witness in this cause, and the said Smoot identified a eer- 
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tain map (introduced in evidence as Exhibit Smoot No. 4) as hav¬ 
ing been prepared by him from official records of the District of 
Columbia and his own official field notes, showing the limits of 
settlement on First Street at East Capitol and A Streets to the east 
curb line of I'irst Street ; also the location of the plaintiff’s house, 
with reference to the limits of settlement on this street. Said Ex¬ 
hibit Smoot No. 4 is as follows: (Omitted in printing.) 


9 

And thereupon the witness gave evidence as follows: 
Direct examination: 


1 he limit of settlement on A Street is indicated on Exhibit Smoot 

* *1 a P ° lnt I ?" ked “ Limit <> f settlement.” It is 17.83 feet 
east of the east curb line of First Street on the South curb line of 

A h v ee !'n 1 2 i * 77 feet from Ule hou * e - The limit of settlement 

on East Capitol Street easterly from First Street, is shown on the 

map, marked Limit of settlement.” It is 26.86 feet east of the east 
curb line of First Street on East Capitol Street. It is 12.74 feet 
from the building line on the easterly side of First Street. The 
red line on the map is a line drawn between the limit of settlement 
on A Street and that on East Capitol Street, showing the relation of 
the line to the plaintiff s house. On the south side of the plaintiff s 
house the distance from the curb to the limit of settlement indicated 
by the line drawn as aforesaid is 21.31 feet. From the building line 
and westerly wall of plaintiff’s house the limit of settlement as located 
by the line drawn as aforesaid is 16.29 feet. A crack in the cement 
walk leading from the terrace to the steps of plaintiff’s house is rep¬ 
resented by a black line on the map. The steps of the house, the 
easterly edge of the sidewalk, and the cement walk are indicated on 
the map. The walk Inis separated to quite a considerable extent at the 
point marked “Crack in walk.” There are a number of minor cracks 
between this and the sidewalk. There are no cracks all the way 
across the cement walk between the one indicated and the sidewalk 
nor are there any between the crack indicated and the house. 


Cross-examination: 

The levels from which Exhibit Smoot No. 4 is made up were 
taken in March 1908. The difference between the limit of settle¬ 
ment on East Capitol Street and that on A Street is about 9 feet. 
The distance from East Capitol Street to A Street is 370.69 feet 
The line indicating the limit of settlement was fixed by taking the 
easterly limit of settlement on A Street and that on East Capitol 
Street and drawing a line between them. The character of the 
ground determines the amount of settlement. In such a local- 
101 ity as that, the ground is likely to be the same and the settle¬ 
ment would not vary to any great extent. There must be 
some cause for the variation of about 9 feet in the limit of settlement 
on A street and that on East Capitol Street. Loamy soil would settle 
more than rocks \ clay less than loamy soil, and free sand more. If 
there were water in the ground, its leaving the ground would cause 
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settlement. The only certain way of knowing the limit of settle¬ 
ment in front of plaintiff’s house was by the break in the cement side¬ 
walk at East Capitol and A Streets. That agrees with the levels 
and proves the limit of settlement to be at that point. There are 
only two points on the map at which 1 actually know the limit of set¬ 
tlement. 

Redirect examination: 

The surface soil in this neighborhood appeared to be gravel. The 
lowering of the surface at the East Capitol Street end of the square 
was less than it was at A Street, but the settlement extended fur¬ 
ther to the east at A Street than at East Capitol Street. Vertical 
settlement of the grade of First Street l>etween East Capitol Street 
and A Street, varied from 2 to 5 inches. One foot north of the north 
lines on First Street the limit of vertical settlement was 2M* inches. 
The repairing -of the street commenced during the latter part of 
March 1908, and was finished in the summer of 1910. My levels 
were taken just before the restoration of the street. 

Thereupon further to maintain the issues on its part joined, the 
defendant produced as a witness John G. Munson, who. being first 
duly sworn, gave evidence as follows: 

I am an engineer of construction. I graduated from the Shef¬ 
field Scientific School of Yale University in 1905 and was employed 
by the defendant upon the tunnel involved in this suit; upon con¬ 
struction of a tunnel and dam at New Haven, Conn.; a tunnel for 
the Mill Rock water power; in estimating on a sewage disposal plant 
for Baltimore City, and am at present employed in the construction 
of a hydro-electric plant for the J. C. White Co. at Parksville, 
Tenn. From Julv 1905 to June 1906. T worked on the tunnel in- 
voiced in this suit, as an engineer. In 1907 1 returned to Washing¬ 
ton and took levels on First Street, on January 22 and 
102 A; 108 March 20, 1907. I have noted these levels on a map. 

Those indicated in black on the map were taken by me 
January 22, and those in blue, March 20, as explained by a table 
shown on the map. Other levels indicated in the map were taken by 
Mr. Brown of the Filtration Co. 

The map referred to was thereupon introduced in evidence to show 
the levels taken by the witness, and marked Exhibit Munson No. 1. 
And thereii|M)n the witness continued to give evidence as follows: 

On February 20, 1908, I also took some levels, but they are not 
indicated on this map. In 1907. we found that, at various points on 
the curb line of First Street between A and East Capitol Streets, there 
was a settlement of % of an inch. It was uniform, not varying over 
l /s of an inch. 

Thereupon the witness identified a notebook in which were re¬ 
corded the levels that he took in February 1908, and the same was 
in troduced in evidence, marked Exhibit Munson 2. 

Thereupon the witness identified a plat prepared by him from 
levels taken by him and by Mr. Brown of the Filtration Co., which 
was introduced in evidence, marked Exhibit Munson X. It is as 
follows: (Omitted in printing.) 

***** * * 


A 
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104 lo ™ ereUP °" the witne ~ continued <° give evidence as fol- 

J^hSJ , r m « X r epr ^" t ;, secdo " <>f First Street op- 
jk).^ liou*■No. 13, showing the extent of the settlement of 

ruL?20 1908 One ng f b ‘S w T April 15 > 1905 > and Feb- 

Pi’, 0ne ° f the le ' els lbat 1 took was at the house line 
, Street, another at the top of the terrace steDs an nth at* at 

Ae east aide of the sidewaHc in front of No. itanoth^n the centre 

walUr front TJhfr" ft West T’’’ ^! d ttnother 0,1 the retaining 
Hni nf th .* f 16 Caplto1 «r° unds The settlement at the centre 
line of the tunnel in February 1908 was 1 foot 3 inches at the fool 

tfmTSL'lZfr rt’ i inch up I. f*“ 

JJ, ' .. -J.' "' 11 1,1 settlement was 19' 0" cast of the eag¬ 

erly curb line of First Street. It is ^presented on the man bv a 

876]tn^hihi, ne M “ 18 2 v 8 " WeSt ° f ,he Pontiff*. houi L 
J / Exhibit Munson X represents the level of the foundation 

of the house In all excavations, we find that there is a variance of 
,t r an e' e /‘ whloh el f th material will lie self-sustaining; that Ls 

stand 'un mfthe'sh? 8 ^ Wh ' Ch clay r,laterial al,d other soils will 
irhlh X a the sl °Pe m an open cut. In the material through 
which the tunnel ran, there was gravel from the surface down a 

certain distance, and below that there was clay. In thTclav the 
angle of repose was about 60 degrees. That is, if you slope th/bank 

o!n aroord tL ZT^ ^ ^ material ^ «?of£ 

accord. The angle is represented on Exhibit Munson X. In 

gra\el and sand, mixed, the angle of repose would be 45 degrees 

Jf the tuTnc ° Ug,1 u ,t ! he , tunne > is T>ite uniform, the lowest 
and grovel V6ry ^ Clay ’ a, ' d at the top ' P^tically all rond 

uel h whh roMrd e . f>l i linti,t ’ rc h ® r counsel > cross-examined the wit- 
es. with regard to his qualifications as an expert in soils and the 

sasrap,»«— 

In m l°r i0n , UM e ' 1 8 ineer , the easterly limit of settlement. 

105 tunnel ^ed /'l”' 6 bee " P roduoed b >’ the excavation for the 
tunnel, had it been an open cut, was 36' 3" easterly from the 

the plaintffsho^ 6 ll'** ^ “ d ® inches west of *•» « a » of 
ho ^, foroy opinion, the excavation for the tunnel 

stood I knoTthafSuld not 80 8 °" Whith the plaintiff ’ S hoUse 

Cross-examination: 

11 Jf t ^ ement did not actually extend to within 20' 3" of the 

,hT,„r.r n” w ,l’* ,e b ” n , n ” o' 

^ * Directly over the tunnel, in front of the 

L*’ h , settlement was 13 inches. The settlement directly over 
the tunnel varied on First Street at different places. The settlement 
^continuous from the time of the excavation to Febro^™? 

qultion^" the plaintitf ’ by her counsel, asked the witness this 

8 — 2280 a 
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“Suppose that the house was remodeled in the year 1887, and that 
throughout the years 1888, 1880, and so on down to the fall of 190;>, 
the house remained firm and fixed on its foundations, no shrinkage, 
no settlement, no coming of cracks and crevices in the walls and no 
separation of the floors from the walls of the house ; that about the 
time the tunnel was built on First Street, the excavation made for 
lhe tunnel, the house began to shrink, sink and settle; crevices came 
in the walls of the house sometimes big enough to put your hand 
through, and the floors sank away from the uprights and the walls 
enough to put your hand through, and the front wall of the house 
began to sag outw’ard, westward, toward the street; and cracks came 
over the windows and over the front w’alls of the house; and the 
whole drift and settling of the house was from east to w T est: towards 
the tunnel; but there had been no settling theretofore, throughout 
the years 1887 to 1905, would that suggest to your trained mind that 
there was some causal connection between the excavation and the 
changed condition of the house?” 

To which question the defendant by its counsel objected, 
10C on the ground that the same was unintelligible, not supported 
by the evidence, and incompetent. The objection was over¬ 
ruled by the court and an objection was reserved to the defendant at 
its request. And thereupon the witness asked whether he might as¬ 
sume to know the depth of the tunnel below’ the street and the court 
advised the w itness that he might assume any knowledge that he had 
with reference to the conditions, whereupon the witness answered: 
“There is no connection between the two”, and continued to give evi¬ 
dence as follows: 

I attribute the settling of the house to the poor construction of the 
front. The fact that it was put on in 1887 and did not break away 
from the house until 1905 would not change my view. I saw cracks 
in the w T all in July 1905. . I saw T no drift or sloughing off of the 
parking at that time. I did not notice the sidewalk. I saw an open 
t rack between the terrace and the main part of the house at the top. 
The photographs show’ the condition as I saw the house in 1905, but 
I saw’ no pencilling of the crack at the top. Assuming that there was 
no settling of the floors inside the house from 1887 to 1905, and that 
the settling and cracks heretofore described occurred in the w inter of 
1905-6, I do not believe that the tunnel affected the house in any 
way. 

Thereupon the plaintiff by her counsel asked the witness this 
question: 

“If you found these cracks in the back of the house, in the old 
part of the house, divorced from this new’ front that you said might 
possibly be the cause of the settling of this house. I ask you whether 
or not you could attribute the settling and sinking of the house on 
its easternmost boundary line in these back rooms to the defective 
construction of the house?” 

To which question the defendant by its counsel objected. The 
court reserved its ruling and the witness answered the question, sub¬ 
ject to the objection, as follows: “No; to the defective construction 
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of the back. Thereupon the witness continued to give evidence as 
follows: 

107 } * ould attribute the settlement of the foundations of the 

. plaintiff’s house, between 1905 and the present time, to the 
defective construction both of the old and the new part of the house 
Q. Did you ever hear or know of a house that gave no evidence of 
settling for a period of 18 years and then, without any intervening 
cause, began to settle to such an extent that cracks appeared all over 
the house? A. T do not know that I have. 

T am familiar with the character of the soil through which the 
tunnel was driven through square 728 on First Street. There were 
no nversof water that might have caused the tunnel to sink on First 
Street. There was water and some springs in the soil, but no creeks 
in that square. The condition of the soil in the path of the tunnel 
between the Capitol and Library was practical^ the same as that in 
square /28. The sinking directly over the tunnel was chiefly due to 
drainage water. There was water all along there. The occurrence 
of a greater settlement at East Capitol Street than at A Street mav 
have been caused by the presence of more water at East Capitol 
T j ls not an unugu al thing for soil above a tunnel to sink 
' 'V , * "o 1 i 1 ™ tha t it could have been prevented. Between 
l.wo and 1908 there was a change in the grade of the railway 
tracks, but none from the east pavement line and the retaining wall 
Before the tunnel was started we anticipated that there might be 
some trouble arising out of the plaintiff’s house because it was in a 
damaged condition. Between June 1906 and Januarv 1908 there 
was no change in the retaining walls. The railway company was 
keeping its tracks in line as they settled. They built the tracks up 
several times I did not see cracks in the sidewalk in 1905, but did 
see them on February 20, 1908. 

Redirect examination: 

r ?^ e ioA^ S sh°wn on Exhibits Jones 1 and 3 were in the house in 
. ul} 1905. At that time the excavation for the west tunnel had 
i Ac extended p a st the plaintiff’s house. The east tunnel had not. 
Bib Jhe west tunnel was about 25 feet further from plain¬ 
ly iaa ? h° llse than the east tunnel; in all, the west tunnel was 
about 100 feet from the house. 


And thereupon, further to maintain the issues on its part joined 
the defendant produced as a witness Elmer H. Brown, who, being 
first duly sworn, gave evidence as follows: 

I have been a civil engineer for 8 years, having graduated from 
the Case *chool of Applied Science. T have been assistant superin¬ 
tendent of construction of the Iroquois Portland Cement Plant, Cale- 
donia, V Y.; the Wellman, Sevier, Morgan Co., at Cleveland; as¬ 
sistant in estimating and superintending steel construction for Bar¬ 
ber <v Ross in Washington; draughtsman for the defendant com¬ 
pany, while engaged in the construction of the tunnel involved in 
this case; later, assistant engineer on that work. Then I was with 
the Long Island Motor Parkway Co. of Long Island, as assistant 
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chief engineer, having charge of the construction of a private auto¬ 
mobile road, involving the elimination of grade crossings and the 
designing of bridges and foundations. I was employed by the de¬ 
fendant company in the construction of the tunnels from May 1904 
to May 1907. The tunnel starts just south of D Street and west of 
New Jersey Ave., south of the Capitol, and extends on a curve from 
there to a point under east First Street. The curve ends very close 
to B Street and runs from there on a tangent into the Union Sta¬ 
tion. There is an open cut from the portal of the tunnel at New Jer¬ 
sey Ave. southward to a point south of B Street. The underground 
portion of the tunnel work began about December 1, 1904. The 
work on the west tunnel reached the north curb of East Capitol 
Street May *2, 1905. The west tunnel reached a point opposite 13 
First Street about May 20, 1905. It was completed up to A Street 
September 9, 1905. The east tunnel began at East Capitol Street 
December 24, 1905, and reached a point opposite 13 First Street 
January 14, 1900, and was completed to A Street February 25. 
1900. The entire tunnel was completed up to the south curb of A 
Street April 28, 1900. Referring to Exhibit Munson X. the levels 
indicated in black on the top line were taken by me. The 
109 top line represents the condition of the sidewalk, pavement, 
curb and coping on April 15. 1905. At that time the excava¬ 
tion for the tunnel had been made to a point somewhere between the 
north edge of the Library Building and the East Capitol Street side¬ 
walk. On March 25, 1905, we were just half way between the north 
side of the front steps and the north wall of the library. Nothing 
had been done in square 728 at that time. Before the work started 1 
engaged a photographer and examined every building on the street 
over the line of the tunnel from B Street north to D. Street north. 
I found, on examination of No. 13 First Street, that there was a 
crack oyer the window; the arch was breaking down over the first 
story window; also over the second story window’; and the second 
story window oyer the front door was cracked also. The front wall 
had no bond with the side wall of the building, except a few 7 iron 
hands. My examination w’as confined to what 1 could see from the 
street. 1 had the photographs Jones 1 to 4 taken to exhibit the de¬ 
fects that I found. T took photographs of No. 11 and other houses 
on the street. The photographs were taken in anticipation that the 
owners of the house w’ould try to recover damages for a damaged 
condition of the house existing liefore the tunnel was begun. Re¬ 
ferring to Exhibit Munson No. 1, the figures in orange represent 
levels that I took in April and May 1905, showdng the condition of 
the street before the work was started. After he came there, Mr. 
Munson worked under my direction. 1 took the original set of 
levels and the second set T started with Mr. Munson. Then I turned 
the work over to him to complete. The first set of levels were run 
before the workyon the tunnels was started. The second set was run 
m January 1907, when the work was approximately completed It 
was well along towards C Street Northeast. The purpose of the sec¬ 
ond set of levels was to show what settlement or change in the con¬ 
dition of the streets and sidewalks had occurred in the interval. Bo- 
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72? n a,V^| 1905 8I !k J f nuar y 1907 ' there was a settlement in square 
toL ° Ver the ^ Unne '’ extending from one side of the street' 

the other, \ ary mg throughout the square about a foot on the ceil- 
e line of the tunnel. The settlement at the east curb was about 2 
t in mehes, varying The easterly limit of settlement was about 
110 the middle of the parking, that is to say, half wav between 

First Street th * b " ill1ing line on the easterly side of 

A " d ' h ‘j reu l ,on - further to maintain the issues on its part joined 
die defendant produced a* a witness Edward G. Williams, who 
Oemg hrst duly sworn, gave evidence as follows: 

Direct examination: 

Shlffi. a w f ?. r 23 - vears - 1 eraduate.1 from the 

Sheffield Scientific School, Yale University, in 1887, and have been 

in practice continuously ever since; having been engineer in charge 
of construction on the Burlington Railroad, for five vears engineer 
and manager of the Caribbean Manganese Co., a mining and railroad 
corporation in South America. Recently I have been chief engineer 
of the defendant company in charge of the construction of the 
Washington tunnel, the U. S. dry dock at Charleston, South Caro¬ 
lina. the \\ oodbridge dam in Connecticut, and several other works 

'" ne - 1 manager of construction for the firm of 
■I. h. \t lute & Co. and have charge of all their work in the United 

Ti • <r lave st 'l <,,e ' 1 e « rth pressures and the character of soils and 
their effect upon foundations, in connection with tunnels and other 
engineering works. I was in charge of the construction of the 
tunnel involved in this suit. T am acquainted with the settlement 
the street surface which has been described in the testimony- 
The upper stratum of the soils of which Capitol Hill is composed 
is sand and gravel heavily charged with yvater. The lower portion 

n„d he J;' n " e , T *£**7 bl '! e ° lay , 1 nttribute the settlement above 
ami adjacent to the tunnels to the consolidation of the overlying 

sand and gravel stratum, owing to the drainage of the ground 

for a Vo h,eh 5 00nbUne<1 in U ' The plans of the tunnel provided 
for a 12-ineh Hrairii pipe on each side of the tunnel and running 

its entire length. This was required to be embedded in concrete P 

and 0,1 ««eh side of the tunnel at intervals of 50 feet a 4 inch drain 

111 n £! TL OW, , 1W<m i and E 88 con net ted into this 12 inch drain 

11 ££„ The t “ nne J 1 <; oul<1 n «>‘ have been constructed witli- 

out provision for drainage. The plans called for a system of 

drai ? a ^ r e an( ^ the tunnel constructed accord- 
J Mn , w !thdrawal of water from subterranean soil tend« to 
lecrease the voids between the individual particles of soil and allow 
gradual consolidation. After the water is withdrawn the soil will 

ent UP Tllr t V °t Unie r ha " J* < ’ i , d ori ^ na,1 y "hen the water was pres- 
chLg^ h with a watIr° f , "" 1 Rr8Vel 0verlyin 8 the clav was heavily- 

soil was practically uniform along square 728. That being the casj>, 
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.if the amount of water was equal. T should expect an equal settle¬ 
ment. The majority of the houses along the east side of the tunnel 
prior to beginning work, were in good condition. I examined them 
and directed Mr. Hrown to engage a photographer to take photo¬ 
graphs of them all. In house No. 13 First Street, I observed cracks 
over the windows of both the first and second stories; also a crack 
above the window over the front door and the front wall of pressed 
brick had separated from the north side wall, probably about 2 
inches at the maximum point, and the crack had been partly filled 
with mortar. There were also some iron bands connecting the front 
wall to the side wall, hut no other visible bond. The photographs 
Jones 1 to 4 represent the condition of the house as I saw it in March 
1005. At that time the excavation for the tunnel was between the 
foundation in front of the Library of Congress and the north wall of 
the Library. That would be approximately 400 feet from the front of 
No. 13 First Street. House No. 11 First Street is immediately south 
of No. 13. North of No. 13 there is an open space and then three 
or four houses, extending to A Street. Two other houses on First 
Street showed cracks; one was at the southeast corner of First and 
B St reet< south. No other house in this square showed cracks in 
1005. nor did any develop during the construction of the tunnel so 
far as T know. Assuming that the settlement of house No. 13 First 
Street occurred during the tunnel construction. T would attribute it 
to the drainage of ground water from the overlying stratum 
112 of sand and gravel. 

Cross-examination: 

There were springs in the vicinity of the work. I cannot locate 
any particular spring. Sinking caused by drainage of ground 
water would affect the whole area of the ground drained by the 
water. That would be so, independent of the ordinary settlings 
that might take place, because of the usual construction or creation 
of an excavation, if the excavation were made in such a manner 
as to cause settlement. 

And thereupon further to maintain the issues on its part joined, 
the* defendant produced as a witness John IT. Mills, who, being 
fir>t duly sworn, gave evidence tending to prove that he was in the 
employ of the defendant from February 1903 to the time of the 
completion of the tunnel; that he passed over First Street between 
Last Capitol and A Streets, daily, during that period and observed 
the plaintiff’s house; that pricy to May 1905, he observed the cracks 
represented in Exhibits Jones 1 to 0; that he knew of the taking of 
the photographs and directed the making of the enlargements. 

And thereupon the defendant rested. 

And thereupon, further to maintain the issues on her part joined, 
the plaintiff, in rebuttal, produced as a witness Irwin H. Linton, 
an attorney at law, who, being first duly sworn, gave evidence tend¬ 
ing to prove that he examined the house north of the plaintiff’s 
house on First Street, separated from plaintiff’s house by an inter- 
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vemng vacant lot, about two years ago, and found cracks in almost 

peij wa and that the front steps had sunk below their normal 

evel and that he had been consulted as an attorney, with reference 

to bringing an action on account of the damage to that property 

t,me of !"* examination, the tunnel was in operation and 
trains were running through it. 

113 T h j a11 Ule evidence offered on behalf of either party. 

-tnd thereupon the defendant prayed the court to give the 
following instructions to the jury: B 

.V .p!"‘ j ury ? s instructed to render a verdict for the defendant 

T iJ ? e jury is instructed that the plaintiff can recover nothing 
under the first count of her declaration. nottung 

3. The jury is instructed that the piaintiff can recover no dam 
age under the second count of her declaration 

„v T ' le i"jy « instructed that the plaintiff can recover no damage 
under the third count of her declaration. damage 

o. The jury is instructed that the plaintiff can recover no damage 
under the fourth count of her declaration ‘ n8ge 

if am to nWnHff>fr ,C ' ed tha ‘. “ Rnd tha ‘ th « injury, 
subterranean ’waters from 

upon*!* selvedge o^rtTon^ft^ 

plaintiff’s ^ouse^ sustahied^ damfl° U ^ 1 ^°^ evidence that the 
funnels was iTprogre" ,nd h, 86 Wh '' e * he of the 

sidence of the soil on which the hou^’to'T K° f , a k rinkin K w s “b- 
or subsidence would not have oceurred^nd^'/ th »*' n’ K ' h slnk, “K 
weight of the house resting m^n ^ not heen the 

verdict for the defendant ’ h0?e SO,ls ' yo " shfl!l milder a 

broken Ver \„ la "r °"' ner hus a ri « l,t “» have his land preserved „n 

S “to r,te:L7hTCToVr ” s "*<£%£■ 

land of his neighbor that his neighbor™ 0 ^ h ,vilT rth S ° h l l ' ear the 
under its own weight and fall upon his' land R „T' b e awa - v 
lateral support extends onlv to the s„jl j n Bu , t thl ^.nght of 

' °es not protect whatever' is placed upon * the ‘“-f . condlt ! on - It 
downward and lateral pressure' If it did it \j lncreasin g the 
power of a lot owner, bv eating hLvvh -m ° Uld put h in the 
greatly abridge the right of W« nrirfS? < b " 1,dln l . £ ; s on hi * lot, to 
make the rights of WZfiSjJr his . lot ' T ‘ would 

the latter. Tf you find from the eWdenoe addLTTt! 0 !' thoSe of 
slaking U» „ iU „„ whfch , h , 
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this would not have occurred if it had not been for the pressure 
exerted upon those soils by the house itself, your verdict shall be for 
the defendant. 

116 9. If vou find from the evidence that there were cracks 

or other defects in the walls of the plaintiff’s house which 
existed before the defendant began the construction of the tunnels 
in question and remained while the work of construction was in 
progress opposite the plaintiff’s house, your verdict shall be for the 
defendant, unless von further find that, under similar conditions, 
a house having sound and reasonably perfect walls would have 
suffered damage as alleged in the declaration. 

10. The jury is instructed that, by act of Congress approved Feb¬ 
ruary 28. 1903. ei it'tied “An Act to Provide for a union railroad 

A 

station in the District of Columbia and for other purposes” (32 
Stat. L. 909) and by certain orders and regulations of the Commis¬ 
sioners of the District of Columbia, issued pursuant thereto and in 
conformity therewith, the Philadelphia, Baltimore & Washington 
Railroad Company was authorized and required to construct and 
operate the railroad tunnels referred to bv the plaintiff in her decla¬ 
ration, and. so far as the location, level, dimensions and type of the 

said tunnels were concerned, the said railroad was merelv the in- 

%/ 

strument employed by Congress to carry out an extensive scheme of 
public improvement and could not depart from the legislative re¬ 
quirements with respect to the same. In these same respects, the 
defendant. The New York Continental Jewell Filtration Company, 
was merely the instrument employed by the railroad company to 
carry out the legislative requirement. If you find from the evi¬ 
dence adduced that the tunnels were built by the defendant, where 
and as the said act of Congress required them to be built, and that 
the defendant was not negligent in the performance of that work, 
you are instructed that any loss that the plaintiff may have suffered 
in consequence of the construction of the said tunnels was damnum 
absque injuria and your verdict shall be for the defendant. 

11. For damages sustained by an abutting owner, in consequence 
of work on a public improvement on public land, done under legis¬ 
lative authority or by legislative requirement, the abutting owner 

cannot recover from the [>erson or corporation engaged in 
110 doing that work, unless the latter trespasses upon the prem¬ 
ises of the abutting owner or performs the work negligently 
and without due care. You are instructed that the construction of 
the tunnels referred to in the declaration was required by act of 
Congress, and was a work of public improvement; that the Philadel¬ 
phia. Baltimore A* Washington Railroad Company was the instru¬ 
ment employed by Congress to effect that improvement, and that the 
defendant Filtration Company was in turn the instrument em¬ 
ployed by the railroad to perform for it the obligation placed upon 
it by Congress. It is conceded that the excavation made by the de¬ 
fendant did not approach within 70 feet of the plaintiff’s land and 
that the defendant did not enter upon the plaintiff’s land for any 
purpose, t nle*s you find from a fair preponderance of the evidence 
that defendant’s work was done negligently or that defendant omit- 
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ted reasonable and proper precautions to prevent settlement of the 
ttd J° lni “g *>*, y?ur verdict shall be for the defendant 

u. the plaintiff cannot recover for any damage that her house 
may have sustained since the defendant completed its work upon 
the tunnels in question, nor for damage attributable to the mere pres¬ 
ence of the tunnels or their operation by the railroads whose trains 
have passed through them since their completion 

Id. The jury is instructed: If you find that the plaintiff suffered 

tZT ge , 1,1 due t0 ! he construction of the tunnels by the d* 
fendant and in part to their presence or operation, then there is no 

caused* bv^the deV^d y °,“ l appor , tion the extent of that damage 
defendant. * defendants work > a,,d your verdict must be for the 

14. The jury is instructed: If you find that the nleimiff : 

damage due in part to the construction of 1 tunnels bv 

' * v, £iif?„£ 0 r >nion •"* ^ -MWs 
117 »<£J» £E8l : zt t 'sizs'ih 1 - r* 

owned by the government Thp ♦ +• * public street and 

Spi’SatffjiS’jssSSjSc 

ponderance of the evidence that there was a rettlemem /l' r P -?' 
on which the plaintiff’s house stood anfthafS ^ZaLSZt 

bvTin tke eX t CaV c‘ i0D b - V the ^fendant or other w^rk dZ 

by it in the construction of the tunnels referred to in ?. one 

and unless you further find that the said tunnels"conld^o v!”"’ 
constructed without causing such settlement and that thl h* 6 " 
was wholly due to the defendant’s omission m employ Tad ^ont 

■u 1 ‘unSta 8 ,i3Js;s ?,* sSnaUjVTw " “■* *“« 
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Congress to authorize and require (he Commissioners of the District 
of Columbia or any person or corporation to make any improvement 
of a public* nature on land so owned by it. If, in obedience to the 
requirement of such act of Congress, a corporation appointed 

118 by Congress to make such public improvement, or persons 
employed by such corporation should, in the course of mak¬ 
ing the improvement, and without negligence on their part or en¬ 
croachment upon land of an abutting owner, do some act which re¬ 
sults in damage to the land of the abutting owmer, he is without 
remedy against the person or corporation doing the work. Mis 
claim for the damage suffered is against the government, and his 
remedy is such alone as Congress may give him. 

18. Withdrawn by defendant. 

19. The jury is instructed: In the construction of the tunnels, the 
defendant was not obligated to employ, regardless of cost, all means 
calculated to prevent the settlement of the plaintiff's soils and those 
of other proprietors in the vicinity of the excavation. The defend¬ 
ant was entitled to practice reasonable and proper economy in the 
construction of the tunnels, using only such means to prevent the 
caving in of the walls of the excavation or the settlement of the ad¬ 
jacent soils, as an engineer of ordinary prudence would take, com¬ 
mensurate with the character of his w'ork, its proximity to the lands 
of other parties, and the value of the adjacent properties. 

20. If the jury shall find for the plaintiff, they shall answer the 
following interrogatories: 

What sum will compensate the plaintiff for the damage w’hich her 
house sustained up to October 1906, by reason of the construction of 
the tunnel? 

What sum will compensate the plaintiff for the damage w’hich her 
house has sustained between October 1906 and the present time, by 
reason of the construction of the tunnel? 

What sum will compensate the plaintiff for the damage which her 
house will sustain in future bv reason of the construction of the 
tunnel? 

Thereupon the court, by consent of the plaintiff, granted the 
prayers of the defendant numbered 4 and 5 aforesaid, and refused the 
defendant’s prayers numbered 1, 2, 3, 6, 7, 8, 9, 10. 11. 12, 

119 13, 14. 15, 16, 17, 19 and 20 aforesaid (being all of defend¬ 
ant's prayers except those numbered 4 and 5 aforesaid), to 

the refusal of each of which prayers for instruction numbered 1, 2. 
3. 6. /, 8, 9, 10, 11, 12, 13, 14. 15, 16, 17, 19 and 20, the defendant 
then and there prayed an exception, which exception was in each 
case allowed it, and the same and all of the said exceptions were duly 
noted on the minutes of the court. 

And thereupon the court instructed the jury as follow’s: 


(iKxtlemen of the Ji ry : It is my purpose todetain you but a very 
few* minutes in the instructions that T am about to give you bearing 
upon the law applicable to this case. You may have your own notions 
as to what the law is, or at least what it ought to be. but it is your 
duty to bear in mind that no matter what vou feel the law' is or what 
you feel the law ought to be, you must accept the law in this case as 
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it is given vou bv the court, as I am sure you will,—because it is the 
province of the court to instruct you as to the law. The court takes 
thill, responsibility upon The duty devolves upon vou to deal 

with the facts, applying the law &« it conies to you froni the court 
hereto, and to pass upon the facts in the case and determine upon 
vour verdict in the light of the facts and the law. 

10 plaintiff, Margaret J. Jones, brings thus suit against, the de¬ 
fendant. the New York Continental Jewell Filtration Company to 
recover damages from the defendant for alleged injuries to her 

w'l 1*11/ 4 j ^ , 1 . 1 1/*1 /% . ^ ^ excavation and con- 

>truction by the defendant of certain railroad tunnels under the 

west sjde of First Street, northeast, in front of her premises described 

in the declaration. The allegation of the first count of the declara- 

1S *‘n ln ^ in the P rosecution of ^id construction 
uork the defendant: “did so locate, dig, excavate and construct the 

said tunnel as to undermine, impair and destroy the lateral support 
of plaintiffs said property and premises. Whereby, and by reason 
thereof, plaintiff has been made to suffer and has suffered great and 
permanent injury, damage and loss in and about her said 
property and premises.” 

. . . The second count sets out in what respects the house was 

iniured, and the character and extent of the injuries in these words: 

i at the defendant company “did so locate, dig, excavate and con¬ 
struct the said tunnel as to impair, weaken and destroy the lateral 
support of plaintiff s said property and premises to such an extent as 
to cause the foundations of the house thereon to sink in, the side- 
wa s and other parts of the said house to break and crack, the front 
walls thereof to crack, break and recede from its vertical position, 
the stone steps of the terrace to crack and fall down, and the entire 
property and premises to become so unsafe and dangerous to life and 
imb for any dwelling therein that the premises were placarded by 
the Commissioners” etc., and that “in her efforts to repair the dam¬ 
ages thus inflicted upon her building, plaintiff was put and subjected 
to, and required and compelled to suffer and did actually suffer great 
cost and expense and inconvenience and damage and loss. Whereby 
and by reason whereof, plaintiff was made to suffer and did suffer 
great and permanent injury, damage and loss in and about her said 
property and premises. Wherefore the plaintiff brings this suit and 
claims damages in the sum of $20,000.” 

This declaration is drawn in four counts, and as you will see more 
plainly by the instruction as T pass along, you wili have nothing to 
do with anything in this declaration except the first two counts to 
which I have called your attention. 

You will understand, gentlemen, that the plaintiff has not brought 
her suit upon the theory that the injuries which she alleges she has 
sustained, as the result of the excavation and construction of the tun- 
nels in question, were caused through any negligence or want of 
skill on the part// of the defendant company in such excavation and 
construction Therefore, no testimony has been submitted to vou 
upon that subject, either on behalf of the plaintiff or the defendant, 
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nnd consequently that question is not submitted for your con- 

121 sideration, and the right of recovery is not dependent upon 
that question. That question, in short, is not in the case. 

The theory of the plaintiff’s case is this: That the defendant, in 
excavating these tunnels under the west side of First Street in front 
of her premises withdrew from the foundation and superstructure 
of her house the lateral support of said First Street, to which she 
claims she was entitled. 

Now. as vou will see. the issue here is a verv narrow one. There- 
* 

fore, the court instructs you. as matter of law, that the plaintiff, as 
the owner of the plot of ground described in the declaration, with 
the building thereon, bounding on the street under which the tun¬ 
nels here in question were laid, was entitled to the natural support 
which the bed of the street afforded to the foundation of her house 
and the superstructure. 

That is the law. 

And hence, if you should find from the preponderance of the evi¬ 
dence that this natural support which the bed of the street afforded 
to the foundation of the plaintiff’s house was withdrawn, or so far 
lessened or impaired bv the excavation and construction by this de¬ 
fendant of the tunnels here in question as to cause Me injuries to the 
foundation and superstructure of the plaintiff’s house of which she 
complains, then your verdict must be for the plaintiff, and that, too, 
without regard to the presence or absence of negligence or skill upon 
the part of the defendant in the prosecution of the work of excavating 
and constructing these tunnels. But. if you do not so find, then your 
verdict must be for the defendant. 

That is, if you do not find that in the excavating and construction 
of these tunnels, the lateral support which I have just described was 
withdrawn, lessened or impaired by the excavating and construction 
of the tunnel so as to cause the injury, then the defendant is entitled 
to vour verdict. 

So that the single question of fact to be determined by you 

122 in deciding whether your verdict shall be for the plaintiff or 
for the defendant is, whether the injuries to the plaintiff’s 

house, of which she complains in the first and second counts of her 
declaration, were caused by the defendant in excavating and con¬ 
structing the tunnels in question. 

The burden of proof here is on the plaintiff. That is, the burden 
is on the plaintiff to make out affirmatively by the preponderance of 
the evidence the allegations of her declaration. The essential ele¬ 
ments in a case like this are: 

First : The existence of a duty upon the part of the defendant to 
the plaintiff. That is. the duty not to withdraw from this build¬ 
ing the lateral support, the natural support of the street, as T have 
already described it. 

Second, the failure of the defendant to perform that duty, and 

Third, the injury to the plaintiff from such failure of the defend¬ 
ant. 

T have already instructed you as to the legal right of the plaintiff 
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in this case to the natural support which the bed of the street afforded 
for tlie foundation of her house and superstructure. 

In order to recover, the plaintiff must establish bv the preponder- 
nnee of (lie evidence the violation of this right by the defendant and 
injury resulting to her premises therefrom. 

Should you find for the plaintiff, then you will <ake up the ques¬ 
tion of damages and in determining or fixing the amount thereof, 
you must limit the damages awarded by you to such amount as you 
hnd from the evidence the plaintiff has been required to expend and 
wdl hereafter be reasonably required to expend in order to make 
good the injuries to her premises caused by the excavation and con¬ 
struction of the tunnels in question by the defendant. 

But the plaintiff cannot recover for any damages that her premises 
may have sustained attributable to the mere presence of the tunnels 
an <i operation by the railroads of trains passing through said 
123 tunnels since their completion. 

When you retire to the jury room, you will be handed the 
declaration filed by the plaintiff. You are, therefore, instructed that 
the declaration or typewritten statement of the plaintiff’s claim is not 
evidence, and therefore has no probative force whatever. Hence 

.,* , lel\ upon the evidence before you, 

without reference to the contents of the declaration a« matter of proof. 

i ou will further bear in mind that the third and fourth counts of 
the declaration are withdrawn. That is, the court instructs you that 
the plaintiff cannot recover in this case either under the third count 
or under the fourth count; and therefore they are eliminated. So 
that, as T have stated, you will bear in mind that the third and fourth 
counts of the declaration are withdrawn and a notation to that effect 
has been made on the margin of the declaration. So that if you read 
the declaration which is handed you, you must read it as though the 
third and fourth counts were never in it. 

T have made this notation opposite the number 3, which refers 
to the third count, and opposite number 4, which, of course, is the 
fourth count: “This count not to be considered bv the jury.” You 
will find that opposite each one. 

Now gentlemen, in conclusion, I simply want to say that I have 
tried to make it plain to you that your verdict must be based solely 
upon the evidence. I would likewise admonish you against allowing 
vour sympathy for the plaintiff to control or influence vour verdict, 
nor must you allow vour verdict to be controlled or influenced bv 
the fact that the plaintiff is an individual and the defendant a cor¬ 
poration. 

With these instructions, the case is submitted for your consider¬ 
ation. You may retire. Select some one of your number to act as 
your foreman for you before you return. 

124 And thereupon the defendant, by its counsel, reserved an 
exception to that portion of the charge in which the court 
advised the jury with regard to the right of the plaintiff to recover 
by reason of the sinking of her house due to the removal of lateral 
support; also the portion of the charge relating to damages; also to 
the portion of the charge beginning “So that the single question of 
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fact” and ending “caused by the defendant in excavating and con¬ 
structing the tunnels in question/’ 

Re it further remembered that each of the separate and several 
exceptions taken by counsel for the defendant to the rulings of the 
court during the progress of the trial and the exceptions taken by 
counsel for tbe defendant to the instructions and charge of the court, 
to the jury upon the whole evidence, the substance of which whole 
evidence is included in this bill of exceptions, as herein set forth, 
were so taken bv counsel for the defendant* then aiH there, separately 
and severally before tbe jury retired to consider of their verdict, and 
naid exceptions were then and there separately and severally noted 
on the minutes of tbe justice presiding at the trial, and counsel for 
the defendant then and there prayed the court to sign and seal thi< 
bill of exceptions, and. at the request of counsel for the defendant, 
the same is accordingly signed and sealed and made part of the 
record in this cause now for then, this 31st day of March 1011. 

TITOS. IT. ANDERSON. .lattice. 


Settled bv con-ent. 

JAMES H. HAYDEN, 
Attorneys for Plaintiff. 
CITAS. A. DOUGLAS. 

Attorneys for Defendant. 


12o Divert ion * to Clerk for Preparation of Transcript of Record. 

Filed April 5, 1911. 

* * * * * * * 

The parties hereto desire the following portions of the record to be 
included in the transcript of record on appeal: 

1. Declaration and notice to plead. 

2. Pleas of defendant. 

3. Joinder in issue. 

4. Rill of exceptions with tender thereof. 

5. Memorandum of verdict. 

6. Judgment. 

7. Notation of appeal and filing of bond. 

8. Notation of extensions of time for settling bill of exceptions and 
for filing transcript of record in Court of Appeals. 

CHAS. A. DOUGLAS, 

Attomev for Plaintiff. 
JAMES H. HAYDEN, 

Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia, ss: 

1, John R. Young, Clerk of the Supreme Court of the District of 

m Ut hnth’inT eby ee t rtl !l th . e foreg ? ing pages numbered from 1 to 
1^5, both inclusive, to be a true and correct transcript of the record 

, inr? r of“!bi , reCt,0 ',' S 0f counse * herein filed, copy of which is made 
part of this transcript, in cause No. 49771 at Law, wherein Margaret 

J. Jones is Plaintiff and The New York Continental Jewel Filtration 

IP cor P° r ? tlon .> ** 'defendant, as the same remains upon the 
hies and of record in said Court. F 

In testimony whereof, I hereunto subscribe my name and affix the 
"mh'day of April’, Mr Gty ° f Wa8hin K ton - in ?aid District, this 

[Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 
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Court of Appeals, District of Columbia. 

No. 2286. 


Ihe New York Continental Jewell Filtration Company 

Appellant, 

v. 

Margaret J. Jones, Appellee. 


Designation for Printing. 


1 he clerk will include in the printed transcript cf record in this 
case the entire transcript with the exception of the four blue print 
exhibits accompanying the bill of exceptions. P 

JAMES H. HAYDEN, 
Attorney for Appellant. 


Service of a copy of the foregoing designation is hereby acknowl¬ 
edged, this 18th day of April, 1911 y 

CHAS. A. DOUGLAS, 
Attorney for Appellee. 


[Endorsed:] No. 2286. The N. Y. Continental Jewell Filtration 
Co., Appellant, v. Margaret J. Jones, Appellee. Designation for 

foi n i t,n h C0U ». of „ A Ppeals^ D j strict of Columbia. Filed Apr. 18, 
IHll. Henry \\. Hodges, Clerk. r 

1 v Ti D ^ trict of Columbia Supreme Court. No. 
-- Sf> - J lie New York Continental Jewell Filtration Companv a 

ffiff T’eT S’, Margaret J. Jones. Court of Appeals. 
District of Columbia. Filed Apr. 13, 1911. Henry W. Hodges 






